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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-16) 


EXTENSION OF INSPECTORATE AMERICA CORPORATION’S 
CUSTOMS GAUGER APPROVAL TO THE SITES LOCATED IN 
VIRGINIA BEACH, VIRGINIA, AND SEARSPORT, MAINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the extension of Inspectorate America Corpora- 
tion’s Customs gauger approval to include its Virginia Beach, VA and 
Searsport, ME gauging facilities. 


SUMMARY: Inspectorate America Corporation of Houston, Texas, a 
Customs approved gauger and accredited laboratory under Section 
151.13 of the Customs Regulations (19 CFR 151.13), has been given an 
extension of its Customs gauger approval to include the Virginia Beach, 
VA and Searsport, ME sites. Specifically, the extension includes both 
sites’ Customs approval to gauge petroleum and petroleum products, 
organic compounds in bulk and liquid form and animal and vegetable 
oils. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses and gauging reports for cer- 
tain products from Customs accredited commercial laboratories and 
approved gaugers. Inspectorate America Corporation, a Customs com- 
mercial approved gauger and accredited laboratory, has applied to Cus- 
toms to extend its Customs gauger approval to its Virginia Beach, VA 
and Searsport, ME facilities. Review of the qualifications of both sites 
shows that the extension is warranted and, accordingly, has been 
granted. 


EFFECTIVE DATE: January 19, 1995. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief, 
Technical Branch, Office of Laboratories and Scientific Services, U.S. 
Customs Service, 1301 Constitution Ave., NW, Washington, DC 20229 
at (202) 927-1060. 
Dated: January 21, 1995. 
A.W. TENNANT, 
Director, 
Office of Laboratories and Scientific Services. 

[Published in the Federal Register, February 27, 1995 (60 FR 10628)] 
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(T.D. 95-17) 


CUSTOMS APPROVAL OF PG.S. ENTERPRISES, INC., 
AS A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of approval of PG.S. Enterprises, Inc., as a commercial 
gauger. 


SUMMARY: PG.S. Enterprises, Inc., of Houston, Texas has applied to 
U.S. Customs for approval to gauge imported petroleum, petroleum 
products, organic chemicals, and vegetable and animal oils under Part 
151.13 of the Customs Regulations (19 CFR 151.13) at their Houston, 
Texas and Arroyo, Puerto Rico facilities. Customs has determined that 
both offices meet all of the requirements for approval as a commercial 
gauger. 

Therefore, in accordance with Part 151.13(f) of the Customs Regula- 
tions, PG.S. Enterprises, Inc., Houston, Texas and Arroyo, Puerto Rico 
facilities are approved to gauge the products named above in all Cus- 
toms districts. 


LOCATION: PG.S. Enterprises’ approved sites are located at: 1122 
Mabry Mill Road, Houston, Texas 77062; and Condominio Mar del Sur 
16-D, Arroyo, Puerto Rico. 


EFFECTIVE DATE: February 10, 1995. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief, 
Technical Branch, Office of Laboratories and Scientific Services, U.S. 
Customs Service, 1301 Constitution Avenue NW, Washington, DC 
20229 at (202) 927-1060. 


Dated: February 13, 1995. 


A.W. TENNANT, 
Director, 
Office of Laberatories and Scientific Services. 


[Published in the Federal Register, February 27, 1995 (60 FR 10629)] 





















U.S. Customs Service 
General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2-1995) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of January 1995 follow. 
The last notice was published in the CUSTOMS BULLETIN on February 15, 
1995. 

Corrections or information to update files may be sent to: 


U.S. Customs Service 

IPR Branch 

1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 





FOR FURTHER INFORMATION CONTACT: John F Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: February 21, 1995. 


JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follows: 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 22, 1995. 
The following documents of the United States Customs Service, Of- 
fice of Commercial Operations, Office of Regulations and Rulings, have 
been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF MESH SLEEP SCREENS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is revoking a ruling pertaining to the tariff 
classification of nylon mesh sleep screens. Notice of the proposed re- 
vocation was published January 11, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 8, 1995. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, office 
of Regulations and Rulings, Textile Classification Branch 
(202-482-7014). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 11, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 2, proposing to revoke New York Ruling 
Letter (NYRL) 835207, dated January 11, 1989. The ruling classified 
three styles of nylon mesh sleep screens in subheading 6307.90.9030, 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), which then provided for other articles of textile materials. One 
comment was received in response to that notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is revoking NYRL 835207 is set forth as an 
attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position as contemplated in section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: February 21, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 





[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMs SERVICE, 
Washington, DC, February 21, 1995. 


CLA-2 CO:R:C:T 956935 BC 
Category: Classification 
Tariff No. 6306.22.9010 
LAWRENCE EPPENBACH 
EPCO DESIGN 
119 Seward Street 
Juneau, AK 99801 


Re: Revocation of NYRL 835207; classification of a sleep screen; SleepScreen; Tropic- 
Screen; tent; screen house; mosquito nets. 


DEAR MR. EPPENBACH: 

Recently, Customs has had occasion to review New York Ruling Letter (NYRL) 835207, 
issued to you on January 11, 1989. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Ameri- 
ca Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 
(1993) (hereafter, section 625), notice of proposed revocation of NYRL, 835207 was pub- 
lished January 11, 1995, in the CUSTOMS BULLETIN, Volume 29, No. 2. Your comments, 
dated February 7, 1995, were the only comments received. After careful review of these, as 
well as your submission of September 15, 1994, we hereinbelow revoke NYRL 835207. 


Facts: 


In NYRL, 835207, Customs classified the “SleepScreen,” “SleepScreen II,” and “Tropic- 
Screen,” enclosures made of sheer knit nylon fabric, commonly referred to as mesh screen 
or screening. These articles measure, respectively, 34 inches x 34 inches x 24 inches high; 
34 inches x 55 inches x 28 inches high; and 93 inches x 55 inches x 36 inches high. 

The advertising material for these products (occasionally hereafter referred to as sleep 
screens or screens) shows the “SleepScreen” enclosing a man sleeping on the ground inside 
a single sleeping hag. The highest point of the “SleepScreen” is positioned over the man’s 
head, forming a bubble-like enclosure that surrounds the sleeping figure. One of the four 
sides tapers to a point near the foot end of the sleeping bag. The enclosure takes shape and 
stays erect by means of fiberglass poles. The “Sleepscreen II” is a larger version of the 
“SleepScreen”. The advertising shows two people sleeping on the ground in separate sleep- 
ing bags under the screen. The “TropicScreen” is shown as a larger structure, enclosing a 
person sleeping on acot. The poles form an enclosure that extends over the entire length of 
the cot, with room to spare on all sides. None of the foregoing sleep screens have a floor; 
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entry is made by lifting the screen. All these screens fold up and fit into nylon carry bags. 
The New York ruling classified these screens in subheading 6307.90.9030, HTSUSA, which 
then provided for other made up articles of textile materials (now 6307.90.9969 in the cur- 
rent tariff). 

You indicated that with a shipment in April of 1994, the “TropicScreen II” was imported 
for the first time. This product is identical to the “TropicScreen, except for the added fea- 
tures of a coated nylon floor and a zipper entry. With Customs issuance of a (CF 29) Notice 
of Action (pertaining toan entry dated April 4, 1994), dated July 1, 1994, the matter of prop- 
er classification for all the screens was raised again. The notice stated that sleep screens 
and tropic screens are considered screen house tents classifiable in subheading 
6306.22.9010, HTSUSA. The entry was eventually liquidated as entered (subheading 
6307.90.9030, HTSUSA) by authority of NYRL 835207, but revocation of that ruling was 
recommended by the National Import Specialist (NIS) Division of our New York Seaport 
Area office. You have submitted your arguments contending that the screens at issue 
should remain classifiable under headIng 6307, HTSUSA. 

With your submission of February 7, 1995, in response to the notice of proposed revoca- 
tion, additional marketing information was submitted, including what appear to be adver- 
tising photos showing the “SleepScreen” and “SleepScreen II” employed in both an 
outdoor (with a sleeping bag on the ground) and indoor (over a bed) setting. Also, page 104 
of the 1994 International Travel ‘Health Guide, by Stuart K. Rose, M.D., was submitted, 
showing the “SleepScreen II employed over a double bed, while the “SleepScreen” and 
“TropicScreen” are shown employed on the ground with sleeping bags. In addition, you 
polnted cut that the text of the hang tags and other advertising literature describes the 
sleep screens as articles also capable of indoor use. 


Issue: 


Are the subject sleep screen products classifiable under heading 6306, HTSUSA, per- 
taining to tents, or under heading 6307, HTSUSA, pertaining to other made up articles of 
textile materials? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States (HTSUS) is 
governed by the General Rules of Interpretation (GRI). GRI 1 provides that classification 
is determined in accordance with the terms of the headings and any relative section or 
chapter notes. Where goods cannot be classified solely on the basis of GRI 1, the remaining 
rules will be applied in sequential order. The Explanatory Notes (EN’s) to the Harmonized 
Commodity Description and Coding System (cited as HCDCS) constitute the official Inter- 
pretation of the nomenclature at the international level. While not legally binding, they 
represent the considered views of classification experts of the Harmonized System Com- 
mittee. It has been the practice of the Customs Service to follow, whenever possible, the 
terms of the EN’s when interpreting the HTSUS. (See Treasury Decision (T.D.) 89-80 and 
Totes, Inc. v. United States, 91-09-00714, Slip Op. 92-153 (CIT September 4, 1992), 26 
Cust. Bull. No. 40, 35, 37 a. 3 (September 30, 1992), concerning the EN’s and citing T.D. 
89-30.) 

If the screens are classifiable under GRI 1 as a kind of tent under heading 6306, HTSU- 
SA, heading 6307, HTSUSA, is inapplicable, since it applies only to articles not more specif- 
ically covered in other headings. Therefore, the first question is whether the screens are 
classifiable in heading 6306, HTSUSA. 

Heading 6306 provides for the following articles; Tarpaulins, awnings and sunblinds; 
tents; sails for boats, sailboards or landcraft; camping goods. The EN’s for heading 6306, 
HTSUSA, provide the following pertaining to tents (HCDCS, Vol 2, p. 567.): 


Tents are shelters made of lightweight to fairly heavy fabrics of man-made fibres, cot- 
ton or blended textile materials, whether or not coated, covered or laminated, or of 
canvas. They usually havea single or double roof and sides or walls (single or double ), 
which permit the formation of an enclosure. The heading covers tents of various sizes 
and shapes, e.g., marquees and tents for military, camping (including backpack tents), 
circus, beach use. They are classified in this heading, 8 or not they are pres- 
ented complete with their tent poles, tent pegs, guy ropes or other accessories. 
Caravan “awnings” (sometimes known as caravan annexes) which are tent-like 
structures are also regarded as tents. They are generally made of man-made fibre fab- 
rics or of fairly thick canvas. They consist of three walls and a roof and are designed to 
augment the living space provided by a caravan. 
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The above description of tents is broad. They are described as “shelters” and “enclo- 
sures” (not necessarily having a roof and sides), both broad, encompassing terms. In addi- 
tion, the EN includes “tent-like structures” within the meaning of tents. Thus, the term 
“tents,” for tariff purposes, is not interpreted restrictively and includes enclosures that are 
like or similar to ordinary tents. 

Customs has interpreted the term “tents” to include a variety of articles, consistent with 
the above EN description. In Headquarters Ruling Letter (HRL) 053759 (issued March 31, 
1959), we classified a screen house as a tent in subheading 6306.22.9000, HTSUSA. Its 
sides consisted of mesh screening; it had a roof but did not have a floor. See also 053653 
(March 30, 1989), 054125 (July 14, 1989) (screen house with floor), and 084770 (September 
29, 1959), regarding screen houses. Also classified within the meaning of tent-like struc- 
tures are cabanas and canopies. In HRL 089237 (May 10, 1991), Customs classified a beach 
cabana asa tent in subheading 6306.22.9030, HTSUSA. The ruling held that such cabanas 
are similar to tents and fall wIthin the dictionary definition of tent as follows. a portable 
shelter * * * stretched over a supporting framework of poles with ropes and pegs.” (Web- 
ster’s II New Riverside University Dictionary, p. 1193 (1984).) In HRL 951774 (May 25, 
1992), a beach shelter with two mesh sides was held to be of a class or kind of merchandise 
similar to a tent or tent-like structure.” In HRL 953170 (February 10, 1993), concerning a 
small cabana for a pet, it was stated that tents (and tent-like structures) are shelters made 
of textile materials that form an enclosure. In HRL 087562 (August 15, 1990), Customs 
classified a canopy without sides, consistIng of only a roof and four poles, as a tent-like 
structure. The ruling found the canopy to be similar to a marquee, which is explicitly iden- 
tified as a tent in the EN. It also referred to the dictionary definition of “tent” asa “portable 
shelter” that is stretched over a framework of poles. Generaily, structures with or without 
floors or walls are classified as tents in the heading, as are structures that range in size 
from very large to very small. 

Rased on the foregoing, we conclude that the sleep screens at issue are prima facie classi- 
fiable as tents under heading 6306, HTSUSA, because they are shelters made of textile ma- 
terials that form a protective enclosure and, therefore, fall within the class or kind of 
merchandise considered tent-like structures. 

As stated, the NIS Division has recommended that the instant screens be classified as 
screen houses in the subheading explicitly applicable to such articles: 6307.22.9010, 
HTSUSA. (The above cited 1989 rulings on screen houses preceded the inception of the 
subheading breakout for screen houses.) You contend that the screens are not tents be- 
cause they do not have a roof and thus do not offer any protection from the weather: the 
sun, wind, rain. We view this distinction as unpersuasive; it flies in the face of the generally 
inclusive nature of the tariff term “tents,” as set forth in the EN’s. Further, it does not 
account for the legitimate purpose of “screen house” tents to offer protection from insects 
(in addition to protection from sun and, to a much lesser extent, rain). We believe that 
protection from insects falls within the general concept of protection from the elements, 
“elements” in this context meaning the conditions of a given local outdoor environment 
from which one would desire protection. In fact, protection from insects is the principal 
purpose of the mesh screening material that comprises the bulk of screen houses. It is also 
the purpose of screening material used in regular tents (to a limited extent, such as for 
doors, windows, and vents) and the sleep screens at issue here. 

While you have asserted that the sleep screens are used indoors as well as outdoors, we 
believe that such screens are principally used outdoors for camping and like activities, 
whether in the wild or the park, at the beach, in the backyard, etc. While the screens night 
be useful indoors in some situations, we believe that this is not their principal function. 
This view is consistent with the marketing materials examined. Most of the advertising 
suggests outdoor use: the screens are pictured outdoors with sleeping bags and cots, and 
the placement of ads in a catalogue dedicated to equipment and accessories for camping and 
outdoor activities, such as tents, sleeping bags, cots, backpacks, and outdoor clothing, is 
indicative of their principal function. A photo ofasleep screen employed indoors over a bed, 
or a few words (among many) on a hangtag or in advertising text stating that the sleep 
screens can be used indoors, is not sufficient evidence to persuade us to abandon our view 
that these articles are principally used as camping and outdoor equipment. 

Since protection from insects is the purpose of the sleep screens, classification as mos- 
quito nets is briefly suggested. However, an examination of the articles provided for in 
heading 6304, HTSUSA, (which, according to the pertinent EN, include mosquito nets) 
shows that these are articles, predominantly knitted, crocheted, or hand-loomed, for use in 
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association with indoor furnishings. They include bedspreads and wall hangings, the EN 
provides that the articles of this heading are “for use in the home, public buildings, 
theatres, churches, etc., and * * * in ships, railway carriages, aircraft, trailer caravans, mo- 
tor-cars, etc.” (See HCDCS, Vol. 2, p. 865.) Thus, we conclude that the sleep screens are not 
classifiable in heading 6304, HTSUSA. 

Heading 6307, HTSUSA, provides for made up textile articles not more specifically pro- 
vided for elsewhere in Section XI or other chapters of the tariff. Since we have concluded 
that the sleep screens are classifiable in heading 6306, heading 6307 is inapplicable. As a 
residual heading, it provides for a wide variety of articles not provided for in other head- 
ings, such as, but not limited to, dress patterns, dishcloths, wall banners, and flags. In our 
view, this heading does not apply. 

Finally, we believe that the instant sleep screens are sufficiently similar to screen houses 
to warrant their classification in subheading 6307.22.9010, HTSUSA. As above, the ab- 
sence of an impervious roof is not disqualifying, given that the sleep screens, like screen 
houses, are nonetheless shelters made primarily of mesh screening material that forms an 
enclosure for the principal purpose of providing protection (shelter) from the elements, 
specifically the element of local, airborne insects in an outdoor/camping environment. 
While screen-houses with impermeable roofs offer some additional protection from the sun 
and rain, their primary function, like that of the sleep screens, is to provide protection from 
insects, while permitting maxi:mum ventilation, an unobstructed view, and the appear- 
ance and sense of being outdoors. All the sleep screens are constructed of fiberglass poles 
and mesh fabric that forms an enclosure with tour sides and a top, or roof. Thus, as porta- 
ble, outdoor enclosures and shelters that provide protection to those enclosed inside, they 
are tent-like structures. 

Holding: 

The “SleepScreen,” “SleepScreen II,” “TropicScreen,” and “TropicScreen II” are classi- 
fiable as screen house tents in subheading 6306.22.9010, HTSUSA. The applicable duty 
rate is 9.9% ad valorem. 

Accordingly, NYRL 835207 is hereby revoked. In accordance with section 625, thisruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of 
rulings or decisions pursuant to section 625 does not constitute a change of practice or posi- 
tion as contemplated in section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSE REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF AIR CONDITIONER PANELS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of panels for air conditioners. These articles are rectangular 
shaped and consist of galvanized or stainless steel inner and outer skins 
and either polyurethane or rock wool insulation. Customs invites com- 
ments or the correctness of the proposed revocation. 











U.S. CUSTOMS SERVICE 


DATE: Comments must be received on or before April 7, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Submitted comments 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT; James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of panels for air conditioners. Customs invites comments on the 
correctness of the proposed revocation. 

In NY 898934, dated June 22, 1994, the described air conditioner 
panels were held to be classifiable as plates, rods, angles, shapes, sec- 
tions, tubes and the like, prepared for use in structures, of iron or steel, 
in subheading 7308.90.90, Harmonized Tariff Schedule of the United 
States (HTSUS). NY 898934 is set forth as “Attachment A” to this docu- 
ment. 

It is now Customs position that the described panels are parts solely 
or principally used with air conditioners, and are classifiable In sub- 
heading 8415.90.80, HTSUS, a provision for air conditioning machines, 
comprising a motor-driven fan and elements for changing the tempera- 
ture and humidity, and parts thereof. 

Customs intends to revoke NY 898934 to reflect the proper classifica- 
tion of the air conditioner panels under subheading 8415.90.80, 
HTSUS. Before taking this action, we will give consideration to any 
written comments timely received. Proposed HQ 957245 revoking NY 
898934 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 17, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, June 22, 1994. 


CLA-2-:S:N:N1:112-898934 
Category: Classification 


Tariff No. 7308.90.9090 
Mr. GURHAN DEMIRKAN 


THE EDGE US.A. INTERNATIONAL 
4333 Charles Crossing Drive 
White Plains, MD 20695 


Re: The tariff classifieation of panels from Turkey. 


DEAR MR. DEMIRKAN: 

In your letter dated June 2, 1994, you requested a tariff classification ruling. 

The panels are comprised of an inner and outer skin made of galvanized steel totally en- 
casing 1°is inch thick polyurethane insulation. The dimension of the panels will vary ac- 
cording to the marketing requirements. In some instances the outer skins may be of 
stainless steel, the insulation of rock wool, and the panels may be painted. 

The applicable subheading for the panels will be 7308.90.9090, Harmonized Tariff 
Schedule of the United States (HTS), which provides for plates, rods, angles, shapes, sec- 
tions, tubes and the like, prepared for use in structures, of iron or steel. The rate of duty 
will be 5.7 percent ad valorem. 

Articles classifiable under Subheading 7308.90.9090, HTS, Which are products of 
Turkey, are entitled to duty free treatment under the Generalized System of Preferences 
(GSP) upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tiens (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported, if the documents have been flied without a copy this ruling 
should he brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2:CO:R:C:M 957245 JAS 
Category: Classification 


Tariff No. 8415.90.80 
Mr. GURHAN DEMIRKAN 


THE EDGE INTERNATIONAL, U.S.A 
4333 Charles Crossing Drive 
White Plains, MD 20695 


Re: NY 898934 Revoked; parts of structures, heading 7308; panels for air conditioners, 
rectangular panels of galvanized and stainless steel insulated with polyurethane or 
rock wool; section XVI, Note 2. 


DEAR MR. DEMIRKAN: 
In a ruling to you, dated June 22, 1994, NY 898934, the Area Director of Customs, New 


York Seaport, held that certain panels for air conditioning machines were classifiable in 
subheading 7308.90.90, Harmonized Tariff Schedule of the United States (HTSUS), as 
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plates, rods, angles, shapes, sections, tubes and the like, prepared for use in structures, of 
iron or steel. We have reconsidered this decision and have determined it is incorrect. 


Facts: 


The merchandise in question is panels, sometimes referred to as casings or modules, for 
air conditioning machines. They attach to each other by nuts and bolts and serve to enclose 
the motors, coils and other working parts of the air conditioners. The panels are rectangu- 
lar shaped, come in different sizes, and consist of inner and outer skins, of either galvanized 
or stainless steel, insulated either with polyurethane or rock wool. 

The provisions under consideration are as follows: 


7308 Structures and parts of structures * * * plates, rods, angles, shapes, 
sections, tubes and the like, prepared for use in structures, of iron or 
steel: 

7308.90 Other: 

Other: 

7303.90.95 Other * * * 5.1 percent (Free under GSP) 

* x * * * oS x 

8415 Air conditioning machines, comprising a motor-driven fan and ele- 


ments for changing the temperature and humidity, including those 
machines in which the humidity cannot be separately regulated; parts 
thereof: 
8415.90 Parts: 
8415.90.80 Other * * * 2 percent (Free under GSP) 
Issue: 


Whether panels for air conditioning machines, as described, are parts solely or principal- 
ly used with air conditioning machines. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs cooperation council’s official interpretation of the 
Harmonized System. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide acommentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the system. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 33128 (Aug. 23, 1989). 

Heading 7308 encompasses complete or incomplete metal structures and parts of such 
structures. Relevant ENs at p. 1020, indicate that beading 7308 covers parts such as flat- 
rolled products, “wide flats” including so-called universal plates, strip, rods, angles, 
shapes, sections and tubes, which have been prepared (e.g., drilled, bent or notched) for use 
in structures. The panels in issue are composite goods consisting of steel components and 
the heat insulating agents polyurethane or rock wool. They are fabricated articles that do 
not conform to the description for parts. The ENs continue at p. 1021 by excluding from 
heading 7308 constructions clearly identifiable as machinery parts. These are referred to 
Section XVI. We conclude that the panels in issue are not goods of heading 7308. 

Goods that are identifiable as parts of machines or apparatus of chapters 84 and 85 are to 
be classifiable according to Section XVI, Note 2, subject to the exception’s stated in that 
note and to the extent the note is applicable. Parts which are goods included in any heading 
of chapter 84 or 85 are in all cases to be classified in their respective headings. Note 2(a). 
The panels in issue are not classifiable according to this note. Other parts suitable for use 
solely or principally with a particular machine or with a number of machines of the same 
heading, are to be classified with the machines of that kind. Note 2(b). The instant panels 
qualify as parts for tariff purposes, and are principally, if not solely used with air condition- 
ing machines of heading 9415. 


Holding: 


Under the authority of GRI 1, the panels for air conditioning machines are provided for 
in heading 8415. They are classifiable in subheading 9415.90.80, HTSUS. Goods so classi- 
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fied, from Turkey, are eligible for duty-free entry under the Generalized System of prefer- 
ences (GSP), upon compliance with the law and applicable Customs Regulations. 
Effect on Other Rulings: 
NY 898934, dated June 22, 1994, is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF EMBROIDERY IN THE PIECE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain embroidery in the piece, identified as style 
E-7734. Comments are invited on the correctness of the proposed rul- 
ing. 


DATE: Comments must be received on or before April 7, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 constitution Avenue, 
NW.,, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-452-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(a)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 stat. 2057), this notice advises interested par- 
ties that customs intends to modify a ruling pertaining to the tariff clas- 
sification of certain embroidery in the piece, identified as style E-7734. 
Style E-7734 was incorrectly classified in DD 800498 of August 24, 
1994, as an embroidered motif; when in fact, it is embroidered fabric in 
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the piece. Therefore, customs is modifying DD 500498 to correct this 
classification error. A copy of DD 800498 appears at “Attachment A”. A 
copy of the ruling modifying DD 500495 appears at “Attachment B”. 

Claims for detrimental reliance under section 177.9, customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: February 16, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Newark, NJ, August 24, 1994. 


CLA-2-58:N:T:B1 H13 800498 
Category: Classification 
Tariff No. 5810.92.0040 
Mr. RON SHEPPARD 
GALAXY ENTERPRISES, INC. 
2421 Crofton Lane, Unit 14 
Crofton, MD 21114 


Re: The tariff classification of embroidered motifs from Kong Kong or Taiwan. 


DEAR Mr. SHEPPARD: 

In your letter dated July 20, 1994, you requested a tariff classification ruling. 

You have submitted two samples of beaded motifs, importer’s style numbers E-7733 and 
E-7734. Both motifs are made of glass beads and plastic sequins that are sewn onto a woven 
ground rayon fabric. 

The applicable subheading for both embroidered motifs where the ground fabric is 100 
percent rayon by weight will be 5810.92.0040, Harmonized Tariff Schedule of the United 
States (HTS), which provides for embroidery in the plece, in strips or in motifs; other em- 
broidery; of man-made fibers; badges, emblems and motifs. The rate of duty will be 8.4 per- 
cent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR.). 

Acopy of this letter should be attached to the entry documents filed at the time this mer- 
chandise is imported. If the documents have been filed without a copy, this ruling should be 
brought to the attention of the Customs officer handling the transaction. 

KATHLEEN M. HAAGE, 
Area Director, 
Newark. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:T 957277 CMR 
Category: Classification 
Tariff No. 5810.92.9080 
Mr. RON SHEPPARD 
GALAXY ENTERPRISES, INC. 
2421 Crofton Lane, Unit 14 
Crofton, MD 21114 


Re: Modification of DD 800498 of August 24, 1994; Classification of embroidered fabric 
in the piece; 5810.92.10, HTSUSA, v. 5810.92.90; HTSUSA. 


DEAR Mr. SHEPPARD: 

This ruling is a modification of DD 800498 of August 24, 1994. In that ruling, Customs 
classified two products, styles E-7733 and E-7734, as embroidered motifs in subheading 
5810.92.0040, Harmonized Tariff schedule of the United States Annotated (HTSUSA). 
The ruling indicated the rate of duty as 8.4 percent ad valorem. 

Customs has reviewed the decision in DD 800498 and determined that we erred in the 
classification of style E-7734. Therefore, we are issuing this modification to correct that 
error. 


Facts: 


Style E-7734 is an embroidered scalloped fabric strip that is imported in material 
lengths. The submitted sample has ragged edges indicating it has been cut from a larger 
piece. The item is created by embroidering woven rayon fabric with embroidery threads 
and sewing sequins and beads onto the rayon ground fabric. The embroidery, sequins and 
beads create a pattern which is continuously repeated along the fabric with no discernable 
break and then repetition of the pattern. In other words, thisis fabric in the piece which has 
been embroidered. 


Issue: 


Was style E-7734 properly classified as an embroidered motif in DD) 800493 or is it clas- 
sified as embroidery in the piece? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to the remaining GRIs taken in order].” 

Heading 5810, HTSUSA, provides for “embroidery in the piece, in strips or in motifs”. 
The Explanatory Notes to the Harmonized Commodity Description and Coding System, 
the official interpretation of the tariff at the international level, offers guidance in discern- 
ing the forms of embroidery classified in heading 5810, HTSUSA. The Explanatory Notes 
state in regard to heading 5810, in pertinent part, the following: 

rw varieties of embroidery described remain within this heading when in the following 
orms: 

(1) In the piece or in strips or various widths. these pieces or strips may bear a 
series of identical designs, whether or not intended for subsequent separation to 
be made up into finished articles (e.g., strips of embroidered labels for marking 
articles of apparel, or pieces embroidered at regular intervals intended to be cut 
up and pee up into bibs). 

(2) in the form of motifs, i.e., individual pieces of embroidered design serving no 
other function than to be incorporated or appliqued as elements of embroidery in, 
for example, underwear or articles of apparel or furnishings. They may be cut to 
any shape, backed or otherwise assembled. They include badges, emblems, 
“flashes”, initials, numbers, stars, national or sporting insignia, etc. 

It is clear from the descriptions in the Explanatory Notes that embroidery in the form of 
motifs means individual pieces or items of embroidery, not embroidery in continuous 
lengths with no separation or clearly identifiable separate units of embroidery. 
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As style E-7734 is an embroidered scalloped fabric strip that is imported in material 
lengths, it is not classifiable as a motif. Reference to it as a motifin DD 500498 was an error 
as was its classification as a motif in subheading 5810.92.0040, HTSUSA. 

Holding: 

Style E-7734 is properly classified as embroidery in the piece, of, man-made fibers, other, 
other, in subheading 5810.92.9080, HTSUSA. Goods classifiable in this provision fall with- 
in textile category 229 and are dutiable according to the terms of U.S. Additional Note 3, 
chapter 58. That note states that the rate of duty applicable to goods classified in subhead- 
ing 5810.92.90, HTSUSA, and subject to duty at the general rate (most favored nation) is 
8.3 percent, “but in the case of embroidery in the piece not less than the rate which would 
apply to such product if not embroidered”, i.e., not less than the rate applicable to the 
ground fabric. 

The ground fabric for style E-7734 is woven rayon, thus, style E-7734 is dutiable at 16.8 
percent ad valorem. Thisis the rate of duty for woven fabrics of artificial filament yarn clas- 
sified in subheading 5408.21.0030, HTSUSA, which is where the woven rayon ground fab- 
ric would be classified if not embroidered. 

DD 800498 of August 24, 1994, is hereby modified to reflect classification of style E-7734 
as stated above. This modification is effective as of the date of this letter. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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TEXACO MARINE SERVICES, INC., AND TEXACO REFINING AND MARKETING, 
INC., PLAINTIFFS-APPELLANTS v. UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 93-1354 
(Decided December 29, 1994) 


Sharon Steele Doyle and Robert T. Givens, Givens & Kelly, of Houston, Texas, argued for 
plaintiffs-appellants. 

Bruce N. Stratvert, Commercial Litigation Branch, Department of Justice, of New York, 
New York, argued for defendant-appellee. With him on the brief were Frank W. Hunger, 
Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attorney 
In Charge, International Trade Field Office. Of counsel was Stephen Berke, Office of the 
Assistant Chief Counsel, International Trade Litigation, U.S. Customs Service. 

Lauren R. Howard, Collier, Shannon, Rill & Scott, of Washington, DC, was on the brief 
for Amicus Curiae, Shipbuilders Council of America, Inc. 

Ernest J. Corrado, President and Counsel for the American Institute of Merchant Ship- 
ping, of Washington, D.C., was on the brief for Amicus Curiae, The American Institute of 
Merchant Shipping (AIMS). 

Appealed from: U.S. Court of International Trade. 
Judge TSOUCALAS. 


Before RicH, MAYER, and SCHALL, Circuit Judges. 


SCHALL, Circuit Judge. 

Texaco Marine Services, Inc. (TMSI) and Texaco Refining and Mar- 
keting, Inc. (TRMI) (collectively “Texaco”) appeal from the March 10, 
1993 judgment of the United States Court of International Trade, Texa- 
co Marine Servs., Inc. v. United States, 815 F. Supp. 1484, which denied 
Texaco’s motion for summary judgment, granted the government’s 
cross-motion for summary judgment, and dismissed Texaco’s action. In 
the opinion supporting its judgment, the Court of International Trade 
determined that certain expenses for cleaning, wrapping heating coils, 
and blanking cargo lines upon a United States-flagged vessel by a for- 
eign crew were integral to foreign repairs subject to the fifty percent ad 
valorem duty of the vessel repair statute, 19 U.S.C. § 1466 (1988), be- 
cause the expenses would not have been necessary but for the repairs. 
Id. at 1486. Based upon that determination, the court held that the ex- 
penses were “expenses of repairs” within the meaning of the vessel re- 
pair statute and therefore subject to the ad valorem duty. We affirm. 
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BACKGROUND 


I. THE VESSEL REPAIR STATUTE 


The vessel repair statute, first enacted in 1866, imposes a fifty percent 
duty on the value of “expenses of repairs” made in a foreign country 
upon United States-flagged vessels. The statute, in subsection (a), pro- 
vides in pertinent part: 


(a) Vessels subject to duty; penalties 

The equipments, or any part thereof, including boats, purchased 
for, or the repair parts or materials to be used, or the expenses of 
repairs made in a foreign country upon a vessel documented under 
the laws of the United States to engage in the foreign or coasting 
trade, or a vessel intended to be employed in such trade, shall, on 
the first arrival of such vessel in any port of the United States, be 
liable to entry and the payment of an ad valorem duty of 50 per cen- 
tum on the cost thereof in such foreign country. 


19 U.S.C. § 1466(a) (1988). If expenses incurred in a foreign port are not 
“expenses of repairs” within the meaning of the statute, the expenses 
are not subject to the vessel repair duty. That is the case, for example, 
where the expenses are for routine cleaning of the vessel. See, e.g., 
Northern Steamship Co. v. United States, 54 Cust. Ct. 92, 96-98 (1965) 
(finding that certain expenses were for routine cleaning and not for re- 
pair or restoration of the vessel because of deterioration and damage, 
and therefore holding that such expenses were not subject to the vessel 
repair duty).! 


II. FACTS OF THE CASE 


The subject vessel, the S.S. TEXACO GEORGIA (the GEORGIA), is 
an oil tanker registered under the laws of the United States. The Geor- 
gia is owned by TRMI and managed by TMSI. Commencing on June 16, 
1987, and continuing until July 18, 1987, certain services and repairs 
were performed on the GEORGIA by foreign labor at the Hellenic Ship- 
yards Co. (Hellenic) in Athens, Greece. Following the repairs, the 
GEORGIA returned to the United States, arriving in Port Arthur, Tex- 
as, on August 11, 1987. Upon arrival, TMSI declared and entered with 
the United States Customs Service (Customs) the expenses that were 
incurred for services and repairs performed on the GEORGIA in Greece 
(entry no. C21-0000060-6), as is required under 19 C.FR. § 4.14(b).? 

Four of the numerous itemized expenses in the entry are at issue in 
this appeal. Three of the four expenses were for cleaning performed sub- 


1 Northern Steamship is a decision of the United States Customs Court. In 1980, Congress expanded the jurisdiction 
and powers of the Customs Court and, to more accurately describe the court’s clarified and expanded jurisdiction and 
its new judicial functions relating to international trade, changed the court’s name to the United States Court of In- 
ternational Trade. Customs Courts Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727 (1980); H.R. Rep. No. 1235, 96th 
Cong., 2d Sess. 20 (1980), reprinted in 1980 U.S.C.C.A.N. 3729, 3731-32. 

2 A vessel owner is required, upon first arrival of the vessel in the United States, to declare to Customs all repairs 
made outside the United States, regardless of the dutiable status of the repairs. 19 C.F.R. § 4.14(b)(1) (1994). The ves- 
sel owner also must file an entry of the repairs with Customs. Jd. § 4.14(b)(2). As part of the entry process, the vessel 
owner is required to estimate the duties owed and, in most cases, deposit the estimated amount of duties with Customs. 
Id. § 4.14(b)(1). The procedures set forth in the present regulation are the same in substance as the procedures in ef- 
fect when the entries of this case were made. See 19 C.FR. § 4.14 (1987). 
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sequent to dutiable repairs. The fourth was for work associated with 
protective coverings used during dutiable repairs. The facts regarding 
the four expenses at issue—as set forth in uncontested documents, in an 
affidavit of Neal McPhee in support of Texaco’s summary judgment mo- 
tion, and in Texaco’s appeal briefs—are as follows: 

1. Clean-up following boiler room repairs: The first cleaning task is 
described in item B-27 of Hellenic’s invoice to TMSI. Invoice item B-27 
states: “After boiler repairs and other repairs are completed in the boiler 
room areas, furnish necessary facilities, materials and labour to clean 
completely all debris and accumulated soot in the upper and lower fire 
room * * *.” Texaco did not dispute the dutiability of the expenses of re- 
pairs in the boiler room area. Neither did it dispute that at least some of 
the cleaned-up debris (e.g., soot, old brickwork, old insulation, casing 
sealer, and rust) was generated by the actual making of the repairs. Tex- 
aco argued, however, that a portion of the debris referred to in B~27 was 
not dutiable because it was trash (e.g., soft drink cans and plastic bags) 
left behind by the workers who performed the repairs in the boiler room 
area and therefore did not result from repair work itself. 

2. Clean-up following cargo tank repairs: The second cleaning task is 
described in item G—2(g) of the invoice as follows: “All tanks cleaned by 
removal of grits, debris, etc. and left ready for cargo loading|,] also ex- 
posed decks and deck machineries cleaned.” More specifically, the item 
G-2(g) cleaning involved “sweeping and mopping inside the tanks and 
sweeping, mopping, shoveling, hosing down outside the tanks, and the 
removal and transport of debris off of the vessel.” The item G-—2(g) 
cleaning work followed the grit-blasting and coating of fifteen of the 
GEORGIA’s cargo tanks. The work did not involve the tanks that were 
grit-blasted and coated, however. Rather, it involved cleaning tanks that 
were left exposed to air-borne particles from the tanks that were being 
grit-blasted. After the cargo tanks were cleaned, they were used to 
transport lubricating oils. Texaco disputes the dutiability of the ex- 
penses from cleaning tanks that were not grit-blasted and coated. 

3. Clean-up following “after peak” tank repairs: The third cleaning 
task is described in invoice item H-29(f) as follows: “Removed all debris 
and sediment from After Peak, leaving ready for filling.” The “after 
peak” tank is the extreme rear compartment in a vessel’s hold where the 
ship narrows toward the sternpost. The cleaning of the after peak tank 
followed repair work on the tank. When the clean-up was finished, the 
tank was filled with fresh, distilled water. Texaco did not dispute the 
dutiability of the expenses of the repair work, and did not dispute that at 
least some of the cleaned-up debris (e.g., rust, scale, slack, air-borne ma- 
terials) was generated by the repairs. As with the clean-up following re- 
pairs in the boiler room area, however, Texaco contended that expenses 
related to cleaning up debris left behind by the workers who performed 
the repairs were not dutiable. 

4. Protective coverings used during cargo tank repairs: The last ex- 
pense related to protective coverings used in conjunction with the grit- 
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blasting and coating repairs described above. The work relating to the 
protective coverings is described in item G-2(f) as follows: “Protected 
heating coils by wrapping in place, total 2661 meters and cargo lines 
blanked as necessary in way of removals.” The heating coils were 
wrapped to prevent work crews from inadvertently coming in contact 
with the coils and damaging them. The blanking of the cargo lines in- 
volved covering the openings for the lines in the fifteen tanks that were 
grit-blasted and coated. The lines had to be blanked in order to prevent 
dirt and air-borne particles from entering them. Texaco contends that it 
did not request that the work set forth in invoice item G—2(f) be per- 
formed, although it is undisputed that Hellenic was paid for performing 
the work. 

Customs concluded that the above-described expenses were dutiable 
as “expenses of repairs” within the meaning of the vessel repair statute. 
Thus, when Customs liquidated the GEORGIA’S vessel repair entry 
and assessed duties in the amount of $294,846.38, the assessment in- 
cluded: (1) $17,454.50, as duties and interest on the cleaning expenses 
described above; and (2) $10,459.50, as duties and interest on the ex- 
penses associated with protective coverings described above. After the 
full amount of assessed duties was paid, Texaco filed a protest, arguing 
that the cleaning and protective covering expenses were not “expenses 
of repairs” within the meaning of the vessel repair statute. In due 
course, Customs denied the protest, whereupon Texaco filed suit in the 
Court of International Trade. 


III]. PROCEEDINGS IN THE COURT OF INTERNATIONAL TRADE 


In its motion for summary judgment pursuant to Rule 56(c), Ct. Int’! 
Trade R., Texaco argued that duties should not have been assessed on 
the cleaning expenses or on the expenses associated with protective cov- 
erings because those expenses were not “expenses of repairs” within the 
meaning of § 1466(a). In cross-moving for summary judgment, the gov- 
ernment countered that the subject expenses were “expenses of re- 
pairs” within the meaning of § 1466(a) in that they were “integral to” 
and “necessary for” the dutiable repairs. In other words, the govern- 
ment argued, the expenses would not have been necessary “but for” the 
dutiable repairs. The Court of International Trade agreed with the gov- 
ernment. 

First, with respect to the cleaning expenses, the court determined 
that “had it not been for the repairs on the Texaco Georgia, the cleaning 
would not have been necessary.” 815 F. Supp. at 1486. Then, it concluded 
that where cleaning services are an “integral” or a “necessary” part of 
dutiable repairs, then the cleaning itself is dutiable as coming within the 
meaning of the vessel repair statute’s “expenses of repairs.” 815 F. Supp. 
at 1486. Accordingly, the court held that the cleaning expenses at issue 
were dutiable. Jd. With respect to the expenses associated with protec- 
tive coverings used during dutiable repairs, the court determined that 
these expenses, like the cleaning expenses, were integral to the repair 
process and would not have been necessary but for the repairs. Jd. From 
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that, the court held that the expenses associated with protective cover- 
ing work were also dutiable. Jd. at 1486-87. 


DISCUSSION 


I. STANDARD OF REVIEW 


Summary judgment is proper in the Court of International Trade 
where “the pleadings, depositions, answers to interrogatories, and ad- 
missions on file, together with affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law.” Ct. Int’] Trade R. 56(c). This is 
the same standard as is set forth in Rule 56(c) of the Federal Rules of 
Civil Procedure. This court reviews a grant of summary judgment by the 
Court of International Trade “for correctness as a matter of law, decid- 
ing de novo the proper interpretation of the governing statute and regu- 
lations as well as whether genuine issues of material fact exist.” St. Paul 
Fire & Marine Ins. Co. v. United States, 6 F.3d 763, 767 (Fed. Cir. 1993). 


II. CONTENTIONS OF THE PARTIES 


Texaco contends that the Court of International Trade erred in treat- 
ing clean-up expenses and protective covering expenses as “expenses of 
repairs” within the meaning of § 1466(a). According to Texaco, such 
treatment is contrary to the vessel repair statute and also inconsistent 
with prior judicial constructions of “expenses of repairs.” Further, Texa- 
co contends that Customs’s assessment of the fifty percent ad valorem 
duty on the expenses at issue was improper, in that Customs impermiss- 
ibly expanded its interpretation of the phrase “expenses of repairs” 
without the requisite notice being given to the trade through notice in 
the Federal Register. The government maintains that the Court of In- 
ternational Trade properly interpreted the phrase “expenses of repairs” 
in holding that the expenses for cleaning and protective covering work 
were dutiable under the statute. The government also maintains that 
there was no established and uniform practice that the expenses were 
non-dutiable, so as to require notice to the public of a change in adminis- 
trative practice. 

For the reasons set forth below, we hold that the imposition of the fifty 
percent ad valorem duty upon the expenses at issue in this case was con- 
sistent with the vessel repair statute and not contrary to any established 
and uniform practice of Customs. 


III. ANALYSIS 


A 


As already noted, the imposition of a fifty percent ad valorem duty on 
foreign expenses of repairs on United States-flagged vessels dates back 
to the original enactment of the vessel repair statute in 1866. Act of July 
18, 1866, ch. 201, § 23, 14 Stat. 178, 183. The “expenses of repairs” 
phrase has remained unchanged during the statute’s 130-year history, 
and is in the current version of the statute codified at 19 U.S.C. 
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§ 1466(a). The statute has never specifically defined the scope of the 
phrase “expenses of repairs.” 

Our interpretation of the statute begins with the language employed 
by Congress. VE Holding Corp. v. Johnson Gas Appliance Co., 917 F.2d 
1574, 1579 (Fed. Cir. 1990) (citing Mallard v. United States Dist. Ct. for 
S. Dist. of Iowa, 490 U.S. 296, 300-01 (1989)), cert. denied, 499 U.S. 922 
(1991). The language with which we are concerned provides that the 
vessel repair duty is to be assessed upon “[t]he equipments, or any part 
thereof * * * purchased for, or the repair parts or materials to be used, or 
the expenses of repairs made in a foreign country upon a vessel docu- 
mented under the laws of the United States * * *.” 19 U.S.C. § 1466(a) 
(1988) (emphasis added). This language is qualified only by the several 
specific exceptions that appear in subsections (a) and in subsections 
(d)-(f) of § 1466; Texaco does not allege that any of these exceptions ap- 
ply in the present case. 

Texaco urges us to reject the Court of International Trade’s “but for” 
approach and to interpret “expenses of repairs” so as to exclude those 
expenses (e.g., expenses for clean-up and protective covering work) not 
incurred for work directly involved in the actual making of repairs. Such 
a reading has no basis in the plain language of the statute, however. 
Aside from the inapplicable statutory exceptions, the language “ex- 
penses of repairs” is broad and unqualified. As such, we interpret “ex- 
penses of repairs” as covering all expenses (not specifically excepted in 
the statute) which, but for dutiable repair work, would not have been 
incurred. Conversely, “expenses of repairs” does not cover expenses that 
would have been incurred even without the occurrence of dutiable re- 
pair work. As will be more clearly illustrated below when we address the 
specific expenses at issue in this case, the “but for” interpretation ac- 
cords with what is commonly understood to be an expense of a repair. 
See E.M. Chems. v. United States, 920 F.2d 910, 913, 9 Fed. Cir. (T) 33, 37 
(1990) (“[T]ariffterms are to be construed in accordance with their com- 
mon and popular meaning, in the absence of a contrary legislative in- 
tent.”); Brookside Veneers, Ltd. v. United States, 847 F.2d 786, 789, 6 
Fed. Cir. (T) 121, 125 (“In the absence of evidence to the contrary * * * 
‘(t]he meaning of a tariff term is presumed to be the same as its common 
or dictionary meaning.” (quoting Rohm & Haas Co. v. United States, 
727 F.2d 1095, 1097, 2 Fed. Cir. (T) 28, 29 (1984))), cert. denied, 488 U.S. 
943 (1988). 

To interpret the statute any more restrictively would thwart the 
broad, general language which we presume was deliberately used by 
Congress. Canadian Aviator, Ltd. v. United States, 324 U.S. 215, 222-26 
(1945) (refusing to interpret an Act authorizing suits against the United 
States as narrowly as the government suggested, because “we think 
Congressional adoption of broad statutory language authorizing suit 
was deliberate and is not to be thwarted by an unduly restrictive inter- 
pretation”). That the language is broad and general in nature does not 
mean it is ambiguous. To the contrary, the meaning is quite clear—the 
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broad, general language means that its application is broad in scope. Ab- 
sent the impossible task of having Congress list in the statute every type 
of repair expense that it intended be encompassed within the statute, 
the statute could not be any clearer on its face. Hence, this is not a case 
like United States v. Marsching, 1 Ct. Cust. 216, 217-20 (Ct. Cust. App. 
1911), or United States v. Wigglesworth, 28 F. Cas. 595, 596-97 (C.C.D. 
Mass. 1842) (No. 16,690), or Eidman v. Martinez, 184 U.S. 578, 590-91 
(1902), cited by Texaco, where the statutory language was unclear or 
where an attempt was made to have read into it words which were not 
there. 

Further, the broad “but for” interpretation does not thwart the pur- 
poses behind the vessel repair statute. Cf United States v. Carbone, 327 
U.S. 633, 637 (1946) (interpreting the Kickback Act more narrowly than 
its broad literal language “in light of the evils which gave rise to the stat- 
ute and the aims which the proponents sought to achieve”). To the con- 
trary, the interpretation effectuates the obvious purpose for which 
Congress enacted the statute.* As was stated by one of our predecessor 
courts, the statute was enacted “to equalize, by imposition of the pre- 
scribed duty, the relative costs of repairs performed by foreign versus do- 
mestic labor, in order to encourage U.S. ship owners to employ U.S. labor 
whenever possible.” Mount Washington Tanker Co. v. United States, 
665 F.2d 340, 344 (CCPA 1981); see also South Corp. v. United States, 690 
F.2d 1368, 1372, 1 Fed. Cir. (T) 1, 5 (1982) (“In enacting § 1466(a) Con- 
gress sought to protect and encourage American ship repair facilities.” ); 
Sea-Land Serv., Inc. v. United States, 683 F. Supp. 1404, 1409 (Ct. Int’! 
Trade 1988) (“It is evident from the legislative history of 19 U.S.C. 
§ 1466, a revision of section 466 of the Tariff Act of 1930, that the basic 
purpose of the foreign repair statute was to protect American labor.”); 
Erie Navigation Co. v. United States, 475 F. Supp. 160, 163 (Cust. Ct. 
1979) (“It is clear that the purpose of section 1466(a) was to protect the 
American shipbuilding and repairing industry.”); United States v. Gis- 
sel, 353 F. Supp. 768, 772 (S.D. Tex. 1973) (noting that “it was Congres- 
sional policy to encourage the obtaining of American flag vessel repairs 
in American shipyards”), aff’d, 493 F.2d 27 (5th Cir.), cert. denied, 419 
U.S. 1012 (1974). If the repairs involved had been made in a domestic 
instead of a foreign port, the additional work that the Court of Interna- 
tional Trade held was subject to the fifty percent duty on “expenses of 
repairs” would have been done by American rather than foreign work- 
ers. Therefore, subjecting the expenses of that additional work to the 
fifty percent duty furthers the purpose of the statute. 


B 


Texaco relies heavily upon United States v. George Hall Coal Co., 142 
F. 1039 (2d Cir. 1906), in support of its argument that the courts have 
firmly established that “expenses of repairs” means something more re- 


3 Other than the words of the statute that Congress enacted in 1866, we know of no statement made by the 1866 
Congress which sheds light upon the purpose behind the statute. 
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strictive than the “but for” interpretation warranted by the statute’s 
plain language. Texaco’s reliance upon George Hall Coal is misplaced. 
In that case, the United States Court of Appeals for the Second Circuit 
affirmed a December 31, 1903 unpublished decision of the Department 
of Treasury Board of General Appraisers (Board).* The Board had sus- 
tained a protest made by George Hall Coal and had overruled an assess- 
ment of the vessel repair duty levied on the expense of dry-docking a 
vessel while the vessel was undergoing dutiable repairs in a foreign port. 
142 F at 1039. Significantly, what is not apparent from any of the pub- 
lished decisions in George Hall Coal is the rationale upon which it was 
determined that the dry-docking expense was not an expense of repair.° 
The rationale was provided, however, in the Board’s unpublished deci- 
sion. There, the Board stated that the dry-docking issue was settled in 
an earlier unpublished Board decision, rendered on September 13, 1903, 
in another protest made by George Hall Coal. In the September 13, 1903 
decision, the Board reasoned: 


The mere drawing up of a vessel on a dry dock is not a part of her 
repairs, but is rather a method of making an inspection of her to de- 
termine whether any repairs are necessary. The examination might 
show the hull to be in perfect condition, requiring no attention of 
any kind. 


Copy of Board decision attached to Letter from George Hall Coal Co. to 
Collector of Customs, Charlotte, N.Y., the letter being dated September 
18, 1903.° In other words, the Board held that the dry-docking expense 


4The no-longer-existent Board of General Appraisers was an administrative unit within the Department of the 
Treasury. See Act of June 10, 1890, ch. 407, § 12, 26 Stat. 131, 136. The Board was responsible for the review of deci- 
sions by Customs officials. Id. §§ 12-14, 26 Stat. at 136-38. In 1926, as the types of decisions pertaining to import 
transactions expanded, Congress established the United States Customs Court, as an Article I court, to replace the 
outmoded Board. Pub. L. No. 69-307, 44 Stat. 669 (1926); see also H.R. Rep. No. 1235, at 18, 1980 U.S.C.C.A.N. at 
3729-30. The Customs Court gradually became an integral part of the federal judicial system, and in 1956 Congress 
declared the Customs Court an Article III court. Pub. L. No. 84-703, 70 Stat. 532 (1956); see also H.R. Rep. No. 1235, at 
18, 1980 U.S.C.C.A.N. at 3730. As discussed earlier in this opinion, the Customs Court is the predecessor to the present- 
day Court of International Trade. 

At the time of George Hall Coal, review of Board decisions could be had in the nisi prius federal circuit courts, Act of 
June 10, 1890, ch. 407,§ 15, 26 Stat. at 138, and then in the courts of appeals, Act of March 3, 1891, ch.517,§ 6, 26Stat 
826, 828. In 1909, however, exclusive jurisdiction over Board decisions was vested in the newly created Court of Cus- 
toms Appeals. Tariff Act of 1909, ch. 6, § 28, 36 Stat. 11, 106 (amending Act of June 10, 1890). Then, in 1929, the Court 
of Customs Appeals’ jurisdiction was expanded and its name was changed to the Court of Customs and Patent Appeals 
(CCPA), Pub. L. No. 70-914, 45 Stat. 1475, 1475-76 (1929). The CCPA was one of our predecessor courts. 

° There are three published opinions in George Hall Coal. The first is an opinion of the Treasury Department, Treas. 
Dec. 24932 (Jan. 25, 1904), in which the Department opined that a protest did not lie in cases arising under the vessel 
repair statute and that therefore the Board was without jurisdiction to review Customs’ assessment of a vessel repair 
duty. Id. The Department thus authorized a government appeal of the Board’s decision. Jd. On appeal, the nisi prius 
United States Circuit Court for the Western District of New York rejected the government’s jurisdictional contention, 
thereby sustaining the decision of the Board. United States v. George Hall Coal Co., 134 F. 1003 (1905), aff'd, 142 F. 1039 
(2d Cir. 1906). That the Board lacked jurisdiction was the government’s sole argument to the circuit court; in other 
words, the government did not argue that the drydocking expenses were in fact dutiable under the vessel repair statute 
See id. The Board’s decision was then upheld by the Second Circuit, which also rejected the government's jurisdictional 
argument. United States v. George Hall Coal Co., 142 F. 1039 (1906). Again, the merits of the duty assessment were not 
before the court. See id. 


6 The December 31, 1903 unpublished Board decision and the September 13, 1903 unpublished Board decision (as an 
attachment to the September 18, 1903 George Hall Coal Co. letter) are annexed hereto as Attachments A and B, respec- 
tively. 

Our discussion of these two unpublished decisions is necessitated by (i) the fact that the published opinion of the 
Second Circuit in George Hall Coal affirmed the Board’s December 31, 1903 unpublished decision and (ii) by the fact 
that, as seen below, subsequent decisions of the Court of International Trade and its predecessor, the Customs Court, 
have viewed George Hall Coal as standing for the proposition that the cost of a place to do work (i.e., a drydock) is not 
dutiable as an expense of repairs, which in fact it does not. Under these circumstances, our discussion of George Hall 
Coal should not be viewed as a departure from the spirit of Federal Circuit Rule 47.6(b), which states that opinions of 
this court which are designated as not citable “shall not be employed or cited as precedent.” 
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was not subject to the vessel repair duty because the Board found that 
the expense would have been incurred irrespective of whether or not du- 
tiable repairs were performed. Therefore, George Hall Coal is entirely 
consistent with the “but for” interpretation of the statute. 


C 


To the extent that judicial authority not binding upon this court is in- 
consistent with the “but for” interpretation we clarify today, we are not 
persuaded thereby to interpret “expenses of repairs” any more restric- 
tively than the plain language of the statute warrants. We note first 
American Viking Corp. v. United States, 150 F. Supp. 746 (Cust. Ct. 
1956), wherein the court held that the expense of providing lighting 
needed to perform a dutiable repair was not dutiable as an expense of 
the repair. Id. at 752. The lighting expense at issue in American Viking 
seemingly would have been an expense of the repair under a “but for” 
interpretation of the statute. The American Viking court, however, read 
the statute more restrictively, based upon George Hall Coal. The Ameri- 
can Viking court relied upon George Hall Coal in holding that “[s]ince 
the cost of a place to do the work is not dutiable as expenses of repairs, 
neither is the cost for lighting necessary for its performance.” 150 F. 
Supp. at 752. As discussed above, though, George Hall Coal does not 
stand for the proposition that the cost of a place to do the work is not 
dutiable as expenses of repairs. George Hall Coal simply stands for the 
proposition that expenses that would have been incurred irrespective of 
whether or not dutiable repairs are performed are not dutiable as an ex- 
pense of repairs. We therefore decline to place any reliance upon Ameri- 
can Viking. 

We also are not persuaded by either International Navigation Co. v. 
United States, 148 F. Supp. 448 (Cust. Ct. 1957), or Mount Washington 
Tanker Co. v. United States, 505 F. Supp. 209 (Ct. Int’1 Trade 1980). The 
holdings in these cases are based upon the same mistaken premise as the 
holding in American Viking. In International Navigation, the United 
States Customs Court held that certain expenses—including expenses 
to transport a foreign repair crew to and from an anchored vessel being 
repaired, which expenses the court specifically found were “necessary to 
perform the work”—were not dutiable as expenses of repairs. 148 F. 
Supp. at 455. Again, the expenses at issue in International Navigation 
seemingly would have been viewed as coming within the purview of the 
statute had the court given the statute a “but for” interpretation. The 
International Navigation court, however, analogized the expenses to 
dry-docking expenses and held that the expenses were not subject to 
duty. Id. Thus, the court stated that in George Hall Coal “[e]ven though 
the vessel had to be placed in drydock in order to be repaired, the ex- 
penses therefor were not considered part of the actual repairs.” Jd. As 
discussed above though, the Board determined in George Hall Coal that 
the dry-docking expenses were not dutiable because they would have 
been incurred irrespective of whether or not dutiable repairs were per- 
formed, not because the expenses were necessary for the repairs. 
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In Mount Washington Tanker, the Court of International Trade held 
that certain expenses—namely, compensating the members of a Swed- 
ish repair crew for their time spent traveling between Sweden and a ves- 
sel anchored at sea off of Singapore—were not dutiable as an expense of 
the dutiable repairs performed by the repair crew. 505 F. Supp. at 216.’ 
The Mount Washington Tanker court relied upon International Naviga- 
tion, and also mentioned George Hall Coal, and held that expenses “not 
directly involved in the making of repairs,” although “incident to the re- 
pairs,” are not dutiable as expenses of repairs. Jd. Seemingly, these ex- 
penses too would have been viewed as coming within the statute if the 
court had used a “but for” approach. Thus, Mount Washington Tanker, 
like American Viking and International Navigation, was incorrectly de- 
cided. 


D 


We turn next to Texaco’s argument that Customs’s assessment of du- 
ties on the expenses at issue in this case was improper because it was 
based upon an interpretation of “expenses of repairs” that was achange 
in established and uniform practice. Texaco contends that Customs 
made the change without the required notice in the Federal Register. 
Texaco’s argument is premised upon the notice requirement regarding 
departures from “established and uniform practice” which appears in 
19 U.S.C. § 13815(d). Section 1315 provides in pertinent part: 


(d) Effective date of administrative rulings resulting in 
higher rates: 

No administrative ruling resulting in the imposition of a higher 
rate of duty or charge than the Secretary of the Treasury shall find 
to have been applicable to imported merchandise under an estab- 
lished and uniform practice shall be effective with respect to ar- 
ticles entered for consumption or withdrawn from warehouse for 
consumption prior to the expiration of thirty days after the date of 
publication in the Federal Register of notice of such ruling * * *. 


19 U.S.C. § 1315(d) (1988).8 The government does not contest the appli- 
cability of the § 1315(d) notice requirement to a ruling such as that in 
the present case. We note in this regard that 19 U.S.C. § 1498(a)(10) 
(1988)—which provides that “(t]he Secretary of the Treasury is autho- 
rized to prescribe rules and regulations for the declaration and entry of 
* * * [merchandise within the [vessel repair statute] (relating to * * * 
repairs * * *)”—indicates an intention by the Congress that expenses 
within the vessel repair statute shall be regarded as merchandise im- 
ported into the United States. International Navigation, 148 F. Supp at 
453; Pacific Transp. Lines, Inc. v. United States, 29 Cust. Ct. 21, 27 
(1952). 


7 Part of the decision in this case was appealed by Mount Washington Tanker Company to the CCPA, where the deci- 
sion was affirmed. Mount Washington Tanker, 665 F.2d 340 (1980). However, the issue in the Court of International 
Trade decision with which we are concerned is not addressed in the decision of the CCPA; thus, an appeal from the 
decision of the Court of International Trade apparently was not taken by the government 

8 Subsection (d) was not affected by the 1993 amendments to § 1315. See Pub. L. No. 103-182, tit. VI, § 633, 107 Stat. 
2198. 
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Texaco asserts that Treasury Decision (T.D.) 39443, 43 Treas. Dec. 99 
(1923), established an interpretation of “expenses of repairs” with 
which Customs’ assessment of duties in the present case is inconsistent. 
Specifically, Texaco contends that in T.D. 39443 the Treasury Depart- 
ment interpreted “expenses of repairs” as covering only those expenses 
incurred for work directly involved in the actual making of repairs. Tex- 
aco argues that under this standard the cleaning expenses and the ex- 
penses associated with the protective covering work, that are at issue in 
this case, are not “expenses of repairs” within the meaning of the stat- 
ute. 

We do not agree that T.D. 39443 established the narrow standard for 
“expenses of repairs” that Texaco asserts it did. In fact, T.D. 39443 es- 
tablished nothing with respect to the interpretation of “expenses of re- 
pairs.” At issue in T.D. 39443 was the dutiability under the vessel repair 
statute of the following expenses: (1) overtime pay for the domestic crew 
of a United States flagged vessel; and (2) the cost of domestically 
manufactured repair materials. 43 Treas. Dec. at 100. The Treasury De- 
partment ruled that neither expense was subject to the vessel repair 
duty. Jd. The Department held, therefore, “that the words ‘expenses of 
repairs made in a foreign country’ as used in [the vessel repair statute] 
apply only to expenditures made for foreign materials or for foreign la- 
bor employed in making repairs.” Jd. This holding was subsequently 
adopted by Congress, Tariff Act of 1930, Pub. L. No. 71-361, tit. IV, 
§ 466, 46 Stat. 590, 719, and remains in the current version of the stat- 
ute, which provides that “compensation paid to members of the regular 
crew of such vessel in connection with * * * the making of repairs, in a 
foreign country, shall not be included in the cost * * * of such repairs.” 
19 U.S.C. § 1466(a). 

Texaco, however, has seized upon the words “employed in making re- 
pairs” used by the Department in T.D. 39443 to argue that the decision 
established that only those expenses incurred in the actual making of 
repairs are dutiable. Texaco’s reliance upon this language is misplaced. 
T.D. 39448 does not define the scope of the phrase “employed in making 
repairs”. In other words, the phrase “employed in making repairs” used 
in the Treasury Department ruling is no less broad than the phrase “ex- 
penses of repairs” appearing in the statute. Moreover, the interpreta- 
tion of the statutory language “expenses of repairs” was not at issue in 
T.D. 39443 and thus the decision should not be seen as an interpretation 
of that statutory language. Again, the issue in T.D. 39443 was not the 
type of work performed and its nexus with the underlying dutiable re- 
pair; rather, the issue was who performed the work—foreign or domes- 
tic labor. Thus, T.D. 39443 did not establish the restrictive 
interpretation of “expenses of repairs” that Texaco contends it did. 

Accordingly, we hold that the Court of International Trade properly 
used a “but for” standard for “expenses of repairs” when it evaluated 
the expenses at issue in this case. Using that standard, we turn now to 
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the expenses at issue to determine whether they were properly assessed 
with the vessel repair duty. 


E 
1. Clean-up Expenses: 


It is undisputed that “but for” dutiable repairs, the clean-up work, at 
least in part, would not have been required. As for the clean-up work of 
invoice item B-27, all the debris removed either resulted from the boiler 
repairs or was trash left behind by workers making the repairs. Similar- 
ly, the item G—2(g) clean-up work was necessitated by debris created by 
the grit-blasting-and-coating repair operation.? Finally, as for item 
H-29(f) clean-up work, the debris removed was either created by the ac- 
tual repairs or was trash left behind by workers making the repairs.!° 
Accordingly, all of the clean-up expenses at issue come within the statute 
under a “but for” interpretation. 

Under the common nieaning of “expenses of repairs,” it is plain that 
the clean-up expenses in this case must be considered to be expenses of 
the repairs that were made on the GEORGIA. A good analogy is the re- 
pair of an automobile. We doubt very much that a person who leaves an 
automobile at a repair shop for repairs considers the repair job complete 
if the car is returned with debris from the repair work and trash from 
the workers strewn about the interior of the vehicle. Such is the nature 
of the clean-up expenses in this case; therefore, they must be considered 
“expenses of repairs.” 

Texaco argues, though, that Customs’s assessment of duties on clean- 
up expenses was a change in established and uniform practice. Texaco 
relies upon two rulings published in the CUSTOMS BULLETIN in support of 
its argument. Concededly, one of the rulings, Customs Service Decision 
(CSD) 80-148, 14 Cust. B. 968 (1980), does support Texaco’s argument 
for holding clean-up expenses to be non-dutiable. The services per- 
formed by foreign labor in CSD 80-148 involved cleaning the dock area 
beside a vessel in order to remove “the vessel’s rubbish, empty drums, 
cables, steel, wire, etc.” Jd. at 968. It appears that these items were what 
remained after the following dutiable repairs: (1) the installation of a 
new drive shaft in a winch unit that had failed; (2) the changing of pow- 
erpacks on the port and starboard engines; and (3) the installation of a 
port tow cable. Jd. Customs ruled that “[t]he cost of cleaning the quay in 
which a vessel was berthed during the time that repairs were effected to 
it are not classifiable as repairs under the vessel repair statute * * *.” Id. 
at 969-70. The ruling was based upon a prior unpublished Customs Rul- 
ing, Customs Information Exchange (CIE) 18/48 (Jan. 12, 1948), in 


9 Although it appears that some cleaning of the cargo tanks to prepare them to carry cargo would have been neces- 
sary even if the repairs had not been made, it also is true that all the debris mentioned in the invoice was created by the 
repairs. In this regard, the invoice does not indicate that the cleaning included the cleaning of the remains of previous 
cargo. In any event, Texaco has made no effort to separate from the total G-2(g) expenses amounts that would have 
been incurred to clean the cargo tanks as a normal maintenance service had the G-2 repairs not been made. 

10 Texaco does not contend that the cleaning of the after peak tank would have been necessary even if the repair 
work had not been performed. In addition, no effort has been made to separate from the total H-29(f) expenses those 
expenses that would have been incurred to clean the after peak tank as part of normal maintenance. 
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which “it was held that cleaning which is not preparatory to the making 
of dutiable repairs is not dutiable under the vessel repair statute.” 
14 Cust. B. at 969. Customs stated in CSD 80-148 that it was “of the 
opinion that the cleaning charges [at issue] were not part of the costs of 
repairs effected to the vessel” and that the charges were “analogous to 
drydocking charges which were also held to be duty free in CIE 18/48.” 
Id. 

We cannot say, however, that CSD 80-148 demonstrates a uniform 
and established Customs practice that al/ clean-up expenses are non- 
dutiable. Our review of various unpublished Customs decisions sub- 
mitted by the parties has revealed that Customs historically has used a 
broader scope of “expenses of repairs” than is suggested by the ruling in 
CSD 80-148. Generally, although the specific formulations differ some- 
what in form, Customs has analyzed whether an activity is subject to the 
vessel repair duty by evaluating whether there was a nexus between the 
underlying dutiable repair work and the expenses at issue. See, e.g., CIE 
429/61, at 2 (Apr. 28, 1961) (“[I]tem 4 which pertains to the main steam 
strainer is purely a cleaning operation which is not related in any man- 
ner to repairs and is therefore not subject to the [vessel repair duty].” 
(emphasis added)); CIE 820/60, at 1 (June 9, 1960) (“Cleaning opera- 
tions actually in preparation for painting are dutiable on the cost there- 
of as an integral part of painting * * *.” (emphasis added)); Customs 
Service Headquarters Ruling 108112 EA, at 3 (Aug. 21, 1986) (“Clean- 
ing is not a dutiable expense unless associated with a repair process.” 
(emphasis added)); Customs Service Headquarters Ruling 101423 BJF, 
at 3 (Oct. 20, 1976) (“Essentially, if [testing, inspection and cleaning ex- 
penses| are incident to or accompany repairs, they will be held dutiable; 
if conducted without regard to repairs, they are not dutiable.” (emphasis 
added)). 

The other ruling upon which Texaco relies, CSD 81-188, 15 Cust. B. 
1103 (1981), also is not helpful to it. In that ruling, Customs held that 
“charges for the cleaning of cargo tanks of an American-flag vessel in a 
foreign drydock are dutiable under [the vessel repair statute] when duti- 
able repairs on the tanks are made following the cleaning.” Jd. at 1104. 
From this holding, Texaco argues that only pre-repair cleaning expenses 
are dutiable and thus post-repair cleaning expenses are never dutiable. 
We do not accept this leap in logic, especially in light of the “but for” 
standard for “expenses of repairs” clarified above. 

In sum, the non-dutiability of clean-up expenses was not an estab- 
lished and uniform practice of Customs. 

For the foregoing reasons, we affirm the imposition of the vessel re- 
pair duty on the clean-up expenses identified by invoice items B-27, 
G-2(g), and H-29(f). 


2. Expenses Associated with Protective Covering Work: 


As with the clean-up expenses, it is undisputed that “but for” dutiable 
repairs, the expenses associated with the protective coverings, set forth 
in invoice item G—2(f), would not have been incurred. As we have seen, 
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the heating coils were wrapped to prevent the crew performing the grit- 
blasting-and-coating repairs from coming in contact with and damaging 
the coils. The cargo lines were covered (i.e., “blanked”) to prevent air- 
borne materials—presumably created by the grit-blasting operation— 
from entering the openings of the lines and getting the lines dirty. 
Texaco does not contend that the coils would have been wrapped or that 
the cargo lines would have been “blanked” even if the dutiable repairs 
had not been performed. Accordingly, the protective covering expenses 
at issue come within the vessel repair statute under a “but for” inter- 
pretation.!! 

The work effort associated with the protective coverings can be analo- 
gized to the labor-intensive effort involved in applying masking tape 
over areas not to be painted, as a part of an interior house-painting job. 
The masking tape contributes to a better and more effective paint job 
and to improving the appearance of the house. Indeed, the masking tape 
might easily be considered to be as essential to the accomplishment of 
the paint job as the painting itself. Certainly, the application of the 
masking tape would be considered a part of the paint job. Similarly, in 
the present case, the labor to wrap the heating coils and to cover the 
openings of the cargo lines, which was pertormed in the cargo tanks, 
must be considered to be part of the repairs effected to those tanks, and 
the expenses therefor must be considered as dutiable within the mean- 
ing of the statute. 

Finally, Texaco argues that the imposition of the vessel repair duty 
upon the expenses associated with the protective coverings is inconsis- 
tent with CSD 83-18, 17 Cust. B. 752 (1982). We disagree. In CSD 83-18, 
Customs ruled that the expense of stack covers used to protect a vessel’s 
boilers and engine room from rain and snow while the vessel was in port 
were non-dutiable. The ruling is irrelevant to the present case, however, 
because there were no underlying dutiable repairs performed in CSD 
83-18. The issue before Customs was whether the stack covers were an 
addition to the ship’s equipment within the meaning of § 1466(a), given 
that they were discarded at the end of the layover. Customs did not need 
to consider whether the stack covers were “expenses of repairs” since no 
repairs were made on the vessel involved. 

Accordingly, we affirm the imposition of the vessel repair duty on the 
expenses associated with protective coverings identified by invoice item 


G-2(f). 
CONCLUSION 
The judgment of the Court of International Trade is affirmed. 


11 Texaco’s argument that TMSI did not specifically request that Hellenic perform this work and that the work was 
not absolutely necessary to accomplish the repairs is without merit. First, Texaco paid for the work. Second, whether 
the work was necessary to accomplish the repairs is not relevant under the “but for” standard for “expenses of repairs.” 
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COSTS 
Each party shall bear its own costs. 


AFFIRMED 








NOTE: Concerning attachments A and B to this document: interested parties 
may obtain copies of the attachments from the Court. 
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SAHA THAI STEEL PIPE Co., LTD., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND ALLIED TUBE CORP, DEFENDANT-INTERVENOR 


Consolidated Court No. 92-09-00647 (Court No. 92-09-00635) 


{Plaintiff challenges the final determination of Department of Commerce denying a by- 
product credit for flat bar production derivative of standard pipe production. Held: The 
matter is remanded to Commerce to provide criteria and facts used in reaching its 
determination. ] 


(Dated February 14, 1995) 


Dickstein, Shapiro & Morin (Arthur J. Lafave III, Douglas N. Jacobson) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Vanessa P Sciarra, Robert 
Krask); Wendell L. Willkie, General Counsel, U.S. Department of Commerce; of counsel: 
Jeffrey B. Denning, U.S. Department of Commerce, Office of Chief Counsel for Import Ad- 
ministration, for defendant. 

Schagrin Associates (Roger B. Schagrin, R. Alan Luberda, Gail S. Usher) for defendant- 
intervenor. 


MEMORANDUM OPINION AND ORDER 


MusGRavVE, Judge: Plaintiff Saha Thai Pipe Company (“Saha Thai”) 
challenges the final determination of defendant, Department of Com- 
merce, International Trade Administration (“Commerce”), in Certain 
Circular Welded Carbon Steel Pipes and Tubes From Thailand; Final 
Results of Antidumping Duty Administrative Review, 57 Fed. Reg. 
38,668 (Aug. 26, 1992) (“Final Results”), denying Saha Thai its claimed 
by-product credit for flat bar production. Instead of removing the by- 
product credit and raw material costs associated with flat bar from Saha 
Thai’s costs of producing prime quality pipe, Commerce recalculated 
the value of the by-product credit by treating the narrow coil input into 
flat bar as if it were steel scrap, effectively raising Saha Thai’s costs of 
production for steel pipe and tube. Defendant-Intervenor, Allied Tube 
and Conduit Corporation (“Allied”), supports Commerce’s conclusion 
regarding the flat bar credit, but opposes Commerce and Saha Thai on 
two other issues: (1) whether it is appropriate for Commerce to adjust 
“United States Price” (“USP”) for countervailing duties arrived at in fi- 
nal results of the 1988 countervailing duty (“CVD”) review when such 
results have been appealed and an order suspending liquidation has 
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been issued by this Court; and (2) Commerce’s methodology adjusting 
Saha Thai’s U.S. price for indirect taxes assessed on home market sales 
but not on U.S. sales, to include in the tax base certain expenses incurred 
only on U.S. sales. At oral argument Allied withdrew its challenge to 
Commerce’s tax accounting methodology, hence the Court will not con- 
sider this issue.. See Transcript'of Tape Recorded Oral Argument, at 
12-13 (Consol. Ct. No. 92-09-00647) (Nov. 3, 1993). Commerce, for its 
part, argues that it properly concluded that flat bar was not a by-product 
of steel pipe and tube production, and therefore properly included the 
value of scrap for a by-product credit. For the reasons set forth below, 
this Court finds that Commerce has not adequately explained its deter- 
mination regarding the by-product credit, precluding review of the 
parties’ claims on the merits. As for Allied’s challenge regarding coun- 
tervailing duties, the Court finds that issue to be moot. 


- BACKGROUND 


On March 11, 1986, Commerce published an antidumping duty order 
on certain carbon steel pipe and tube from Thailand. Antidumping Duty 
Order; Circular Welded Carbon Steel Pipes and Tubes From Thailand, 
51 Fed. Reg. 8341 (March 11, 1986). Commerce published notice of op- 
portunity to request administrative review of the dumping order in Feb- 
ruary of 1989. Domestic interested parties requested review of Saha 
Thai’s sales in March of 1989. In responding to Commerce’s questionn- 
aires, Saha Thai included calculation of a by-product credit for flat bar 
in its costs of production for certain circular welded carbon steel pipes 
and tubes. In June of 1991, Commerce published preliminary results of 
the antidumping duty order review in which it found a 2.50% weighted- 
average dumping margin. Cerzzin Circular Welded Carbon Steel Pipes 
and Tubes from Thailand; Preliminary Results of Antidumping Duty 
Administrative Review; 56 Fed. Reg. 26,648 (June 10, 1991) (“Prelimi- 
nary Results”). Domestic parties then filed briefs maintaining that 
Commerce erred in accepting a‘ by-product credit for flat bar. They ar- 
gued that the remaining sheet used for production of flat bar should be 
treated as scrap in determining the cost of production of steel pipe and 
tube, and that according to Commerce precedent, flat bar cannot be 
treated as a by-product, citing Titanium Sponge From Japan: Final De- 
termination of Sales at Less Than Fair Value, 49 Fed. Reg. 38,687 (Oct. 
1, 1984) (“Titanium Sponge”). Case Brief For The Domestic Interested 
Parties, at 2; A.R. 46, R..1, at Fr. 788-90. Saha Thai replied that the left- 
over sheet remaining from pipe production and used in flat bar produc- 
tion is substantially different from steel scrap and that Commerce was 
correct in giving Saha Thai a by-product credit under Titanium Sponge. 
Saha Thai Reply Brief, at 1-5; A.R. 43, R. 1, at Fr. 751-55. 

In the interim between preliminary and final results of the 1988-89 
antidumping duty administrative review, Commerce issued the final de- 
termination of the companion countervailing duty administrative re- 
view for the 1988 calendar year in which Thai producers received a 2.86 
percent duty rate. Certain Circular Welded Carbon Steel Pipes and 


, 
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Tubes From Thailand, Final Results of Countervailing Duty Adminis- 
trative Review, 56 Fed. Reg. 50,852 (Oct. 9, 1991) (“CVD Results”). Saha 
Thai appealed the CVD Results to this Court in November, 1988. Saha 
Thai Steel Pipe Co., Ltd. v. United States, 17 CIT , 828 F Supp. 
57 (1993). A domestic interested party, Wheatland Tube Corporation, 
also appealed the CVD Results in a separate action. Wheatland Tube 
Corp. v. United States, 17 CIT , 841 F Supp. 1222 (1993). On Decem- 
ber 23, 1991, this Court granted an order enjoining liquidation of the 
subject merchandise pending the outcome of the countervailing duty ap- 
peals, at Saha Thai’s request. Order, (Consol. Court No. 92-09-00647) 
(December 23, 1991). 

On August 26, 1992, Commerce published the final results of the 
1988-89 antidumping duty administrative review in which it calculated 
a .45% ad valorem weighted-average dumping margin for Saha Thai. Fi- 
nal Results, 57 Fed. Reg. at 38,673. This time Commerce denied the by- 
product credit for flat bar, and instead treated the remaining sheet used 
in the production of flat bar as scrap and accordingly gave it the value of 
scrap for the by-product credit. In arriving at the .45% dumping margin, 
Commerce included the countervailing duty rate of 2.5% arrived at in 
the companion countervailing duty administrative review. Final Re- 
sults, 57 Fed. Reg. at 38,672. Commerce amended the final results to cor- 
rect ministerial errors presented by the domestic parties, resulting in a 
weighted-average dumping margin of .48% ad valorem. Certain Circu- 
lar Welded Carbon Steel Pipes and Tubes From Thailand; Amendment 
to Final Results of Antidumping Duty Administrative Review, 57 Fed. 
Reg. 48,017 (Oct. 21, 1992). 

In this action, Saha Thai moves for judgment on the agency record 
pursuant to Rule 56.2, arguing that Commerce’s denial of a flat bar cred- 
it and its subsequent recalculation of coil costs in which a’ scrap value 
credit was used is unsupported by substantial evidence or otherwise not 
in accordance with law. Allied also moves for judgment on the agency re- 
cord, arguing that Commerce did not act in accordance‘ with law in ad- 
justing USP for countervailing duties which had not yet been imposed. 
The Court has jurisdiction over - matter arcwunthe to as U. S.C. 
§ 1581(c) (1988). 


DISCUSSION 


Saha Thai and Allied cite Titanium Sponge as oonniiien for rene 
mining whether a certain product should be given by-product or inter- 
mediate product status. Memorandum In Support of Plaintiff's Motion 
for Judgment Upon The Agency Record (“Plaintiff's Memorandum”), at 
10; Defendant-Intervenor’s Memorandum In Opposition to Plaintiff's 
Motion For Judgment Upon The Agency Record (“DI’s Memorandum”), 
at 5. In that case, Commerce concluded that titanium tetrachloride is an 
intermediate product because (1) if is manufactured in separate facili- 
ties, (2) the quantity of production could be determined by management 
and is not determined by production of titanium sponge, and (3) produc- 
tion of titanium tetrachloride was not an unavoidable consequence of 
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the manufacturing of titanium sponge. Saha Thai cites Frozen Concen- 
trated Orange Juice From Brazil; Final Results of Antidumping Duty 
Administrative Review, 55 Fed. Reg. 26,721 (June 29, 1990) (“FCOJ”), 
in which Commerce concluded that feed pellets produced from leftover 
orange rind and pulp when crushing oranges in the production of orange 
juice are a by-product of the production of orange juice for which a by- 
product credit may be used in determining the cost of production of 
orange juice. Plaintiff's Memorandum, at 10, 16-17. In addition, Saha 
Thai cites Final Determination of Sales at Less Than Fair Value; Fall- 
Harvested Round White Potatoes From Canada, 48 Fed. Reg. 51,669 
(Nov. 10, 1983) (“White Potatoes”), in which Commerce determined that 
hay and grain crops, grown in fields for the purpose of restoring nutri- 
ents to fields used for potato production, are by-products, the sale of 
which may be credited towards the cost of production of potatoes. Plain- 
tiffs Memorandum, at 17. 

Saha Thai argues that under the Titanium Sponge test, flat bar 
should be treated as a by-product because (1) it is manufactured in the 
same facility as steel pipe; (2) the quantity of flat bar is not freely deter- 
mined by management, nor is it independent of the production of prima- 
ry product; and (3) it is an unavoidable consequence of producing pipe 
and tube. Plaintiff’s Memorandum, at 18-20. Saha Thai further argues 
that although flat bar requires further processing it is not unlike feed 
pellets produced from rind and pulp, or hay and grain produced to re- 
store nutrients to fields used in the production of white potatoes. To 
treat flat bar differently represents a departure from FCOJ and White 
Potatoes which must be explained. Jd. at 20. Lastly, Saha Thai argues 
that Commerce’s treatment of flat bar as an intermediate product while 
at the same time granting a by-product credit for the value of scrap dem- 
onstrates that Commerce is confused. Saha Thai argues that if, in fact, 
flat bar is an intermediate product, then all costs into flat bar should 
have been removed from pipe costs, and all revenues from the sale of flat 
bar should have been removed from cost of production determination 
for pipe and tube. Jd. at 21. 

Allied argues that flat bar is produced on separate machinery. DI’s 
Memorandum, at 5-6. It further argues that the quantity of flat bar is 
determined by management and that flat bar is not an unavoidable con- 
sequence of producing pipe. Jd. Allied distinguishes flat bar from pulp 
and rind by arguing that the amount of leftover scrap which is suitable 
for flat bar production is the result of amanagement decision, unlike the 
amount of pulp and rind used in feed pellet production. Jd. at 10-11. Al- 
lied also argues that pulp and rind, as well as grain and hay are different 
from scrap because they are perishable, which makes further processing 
of those products unavoidable. Jd. at 11-12. Lastly, Allied argues that 
Commerce’s treatment of flat bar in this determination is consistent 
with prior determinations involving by-product questions, but even if 
Commerce changed its policy in determining by-products, it is entitled 
to do so. Id. at 12-13. 
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Commerce argues that the criteria used in Titanium Sponge and 
FCOJ may be pertinent in determining the nature of a product other 
than the primary product, but that it has not adopted such criteria as a 
single test for determining what is a by-product. Defendant’s Memoran- 
dum In Opposition to Plaintiff's and Defendant-Intervenor’s Motions 
For Judgment on the Agency Record (“Defendant’s Memorandum”), at 
14. Commerce argues that it uses a variety of criteria on a case-by-case 
basis when determining what is a by-product. Jd. at 15. In this case, 
Commerce argues that it reached its determination because flat bar is 
the product of further processing. Commerce states that “[i]mplicit in 
this conclusion is the finding that flat bar is not an ‘unavoidable conse- 
quence’ of the production of pipe and tube.” Jd. at 16. Commerce argues 
that the three criteria used in Titanium Sponge are not criteria for de- 
termining whether a product is a by-product, but are criteria for deter- 
mining whether a product is an intermediate product, as explained in 
FCOJ. Id. at 15-16: Commerce asserts that even if such three part test 
existed, Saha Thai is unable to meet two of the three criteria because flat 
bar production is the result of managerial decisions, and such produc- 
tion is not an unavoidable consequence of the production of pipe and 
tube. Jd. at 17-19. Moreover, argues Commerce, leftover scrap from pro- 
ducing pipe and tube is different from leftover pulp and rind from pro- 
ducing orange juice because not all of the leftover scrap from pipe 
production is used for producing flat bar. All of the pulp and rind, argues 
Commerce, is suitable to produce feed pellets. Jd. at 19. Further, steel 
scrap is different because it has intrinsic value before it is processed, un- 
like rind and pulp. Id. 

Commerce’s determination is set out as follows: 


Comment 1: Petitioners argue that the Department erred in ac- 
cepting Saha Thai’s calculation of production costs, which include 
revenues from sales of flat bar made from coil scrap. Citing our no- 
tice of Final Determination of Sales at Less Than Fair Value; Tita- 
nium Sponge from Japan (48 FR 38687 [sic]- October 1, 1984), 
where similar [sic] situation occurred, petitioners claim that reve- 
nues from sales of flat bar should be excluded from Saha Thai’s pro- 
duction costs because (a) flat bar is not a by-product of the 
manufacturer of pipe and tube, but rather is an intermediate prod- 
uct, since it is manufactured on separate machinery not used in pro- 
ducing pipe and tube, (b) the quantity of production of flat bar is 
decided by management independent from the production of pipe 
and tube, and (c) the production of flat bar is not an unavoidable 
consequence of manufacturing pipe and tube (Saha Thai could, like 
others, simply dispose of the steel scrap on the open market). Peti- 
tioners assert, therefore, that the Department should treat the 
scrap transferred to Saha Thai’s flat-bar department as sold to that 
department and substitute this [sic] revenues from sales of flat bar 
in Saha Thai’s production-cost calculations. 

Saha Thai replies that (a) flat bar is produced on a machine di- 
rectly adjacent to the slitting machine used in producing pipe and 
tube, (b) the production of flat bar is determined entirely by the pro- 
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duction of pipe and tube, and (c) the excess material used for flat bar 
is an unavoidable consequence of slitting narrow steel coils for the 
production of pipe and tube. 

Department’s Position: We agree with petitioners. Flat bar is not 
a by-product of the manufacture of pipe and tube; rather, it is the 
product of further processing of the steel scrap resulting from the 
manufacture of pipe and tube. Therefore, the revenues from the 
scrap used in the production of flat bar should not be based on the 
price of the finished flat bar, but rather on the revenues from the 
sale of the scrap to unrelated purchasers. We have adjusted Saha 
Thai’s production costs accordingly, substituting for finished flat- 
bar revenues, the revenues from scrap sales to unrelated purchas- 
ers in Saha Thai’s production-cost calculations. 


Final Results, 57 Fed. Reg. at 38,669, (Comment 1). 

In reviewing Commerce determinations this Court shall hold unlaw- 
ful any determination, finding, or conclusion found to be unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). Before this Court can review 
the record, it must know what evidence it is looking for. In other words it 
must know the criteria used, the findings of fact applied to those criteria, 
and the conclusions of law arrived at by Commerce in its determination 
before it can review the record to see whether such criteria, findings, 
and conclusions are or are not supported by substantial evidence. The 
role of a court in reviewing administrative decisions was well stated by 
Justice Marshall of the Supreme Court in Atchison, T. & S. F- R. Co. v. 
Wichita Bd. of Trade, 412 U.S. 800 (1972), in sustaining a district court’s 
holding that an Interstate Commerce Commission ruling was improper- 
ly made: 


Judicial review of decisions by the Interstate Commerce Commis- 
sion in rate cases necessarily has a limited scope. Such decisions are 
“not to be disturbed by the courts except upon a showing that they 
are unsupported by evidence, were made without a hearing, exceed 
constitutional limits, or for some other reason amount to an abuse 
of power.” As this Court has observed, “The [sic] process of rate 
making is essentially empiric. The stuff of the process is fluid and 
changing—the resultant of factors that must be valued as well as 
weighed. Congress has therefore delegated the enforcement of 
transportation policy to a permanent expert body and has charged 
it with the duty of being responsive to the dynamic character of 
transportation problems.” 

The delegation to the Commission is not, of course, unbounded, 
and it is the duty of a reviewing court to determine whether the 
course followed by the Commission is consistent with its mandate 
from Congress. But a simple examination of the order being re- 
viewed is frequently insufficient to reveal the policies that the Com- 
mission is pursuing. Thus, this Court has relied on the “simple but 
fundamental rule of administrative law,” that the agency must set 
forth clearly the grounds on which it acted. For “[w]e must know 
what a decision means before the duty becomes ours to say whether 
it is right or wrong.” And we must rely on the rationale adopted by 
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the agency if we are to guarantee the integrity of the administrative 
process. Only in that way may we “guard against the danger of slid- 
ing unconsciously from the narrow confines of law into the more 
spacious domain of policy.” 

An agency “may articulate the basis of its order by reference to 
other decisions.” For “[a]djudicated cases may and do, of course, 
serve as vehicles for the formulation of agency policies, which are 
applied and announced therein. They generally provide a guide to 
action that the agency may be expected to take in future cases. Sub- 
ject to the qualified role of stare decisis in the administrative pro- 
cess, they may serve as precedents.” This is essentially a corollary of 
the general rule requiring that the agency explain the policies un- 
derlying its action. A settled course of behavior embodies the 
agency’s informed judgment that, by pursuing that course, it will 
carry out the policies committed to it by Congress. 

There is, then, at least a presumption that those policies will be 
carried out best ifthe settled rule is adhered to. From this presump- 
tion flows the agency’s duty to explain its departure from prior 
norms. The agency may flatly repudiate those norms, deciding, for 
example, that changed circumstances mean that they are no longer 
required in order to effectuate congressional policy. Or it may nar- 
row the zone in which some rule will be applied, because it appears 
that a more discriminating invocation of the rule will best serve 
congressional policy. Or it may find that, although the rule in gener- 
al serves useful purposes, peculiarities of the case before it suggests 
that the rule not be applied in that case. Whatever the ground for 
the departure from prior norms, however, it must be clearly set 
forth so that the reviewing court may understand the basis of the 
agency’s action and so may judge the consistency of that action with 
the agency’s mandate. 

* * * (T]t is enough to satisfy the requirements of judicial over- 
sight of administrative action if the agency asserts distinctions 
that, when fairly and sympathetically read in the context of the en- 
tire opinion of the agency, reveal the policies it is pursuing. So long 
as the policies can be discerned, the court may exercise its proper 
function of determining whether the agency’s policies are consis- 
tent with congressional directives. 


Atchison, T. & S. F. R. Co., 412 U.S. at 806-09 (citations and footnote 
omitted). 

The principles enunciated in the above case by Justice Marshall apply 
equally to the Department of Commerce in administering the trade laws 
of the United States, and to this Court in reviewing Commerce deter- 
minations. Indeed these principles have been recognized and applied by 
this Court in reviewing past determinations. See, e.g. Hussey Copper, 
Ltd. v. United States, 17 CIT ___, , 834 F Supp. 413, 419 (1993) 
(Commerce’s failure to adequately articulate departure from tradition- 
al methodology in an antidumping duty administrative review warrants 
remand); Torrington Co. v. United States, 15 CIT 456, 461, 772 F. Supp. 
1284, 1288 (1991), aff'd, 938 F.2d 1276 (Fed. Cir. 1991) (it is in accor- 
dance with law when Commerce provides good reason for departing 

















44 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 10, MARCH 8, 1995 


from past practice in a final antidumping determination); IPSCO, Inc. v 
United States, 12 CIT 384, 389-90, 687 F. Supp. 633, 637-38 (1988), aff'd 
in part, rev’d in part, 965 F.2d 1056 (Fed. Cir. 1992) (remand warranted 
where court is unable to discern criteria used by Commerce in a final an- 
tidumping duty determination); and Kyowa Gas Chemical Industry Co., 
Ltd. v. United States, 7 CIT 138, 140-41, 582 F Supp. 887, 889-90 (1984) 
(failure of Commerce to consider evidentiary facts and provide findings 
in light of established criteria in final results of an antidumping duty ad- 
ministrative review precludes judicial review and warrants remand). 

In reviewing Commerce’s treatment of Saha Thai’s cost of production 
in the present case, this Court must ask whether the criteria Commerce 
used to make its determination that flat bar is not a by-product are 
clearly set forth. The Court must then ask if the use of these criteria is 
consistent with past practice. If so, what facts does Commerce apply to 
those criteria in arriving at its conclusions? If not, does Commerce clear- 
ly provide reasonable grounds for departing from established criteria 
used in determining the by-product question? If the determination does 
not clearly set forth the answers to these questions, it is futile for the 
Court to examine the record for substantial evidence in support of the 
determination. 

Upon examining Commerce’s determination, it is unclear what part 
of petitioner’s argument Commerce is agreeing with. Commerce merely 
says it agrees with petitioner and then concludes that flat bar is not a 
by-product, but rather a product of further processing. Does Commerce 
agree with the criteria used by petitioner or merely the conclusion of the 
petitioner? If Commerce agrees with the criteria used by the petitioner, 
what findings of fact has Commerce applied to these criteria to support 
its conclusion? Commerce argues that the three part test asserted by 
Saha Thai and Allied does not even exist for the purpose of determining 
whether a product is a by-product. Defendant’s Memorandum, at 16-17. 
Moreover, Commerce argues that implicit in its conclusion that flat bar 
is the product of further processing of the steel scrap is the finding that 
flat bar is not an unavoidable consequence of the production of pipe and 
tube (emphasis added). Jd., at 16. Such an argument raises additional 
questions. First, is Commerce’s position that flat bar is the product of 
further processing a conclusion, finding or criterion? If one, it necessari- 
iy cannot be the other. Second, if such a finding is implicit, can it at the 
same time be clearly set forth? Because this determination raises such 
questions, this Court finds that Commerce has not clearly set forth the 
basis for its determination. This determination lacks clear criteria and 
clear findings of fact. As such, it would be futile for this Court to examine 
the record in search of substantial evidence. 

Lastly, this Court has upheld Commerce’s final countervailing duty 
determinations in Saha Thai Steel Pipe Co., Ltd. v. United States, 
17 CIT __, 828 F. Supp. 57 (1993), and in Wheatland Tube Corp. v. 
United States, 17 CIT _, 841 F. Supp. 1222 (1993). These decisions 
were not appealed and are therefore final. Hence, Allied’s request for 
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this Court to remand this case to Commerce to recalculate the anti- 
dumping duty rate so as not to include an adjustment for countervailing 
duties pending final judicial determination of this case is now moot, and 
will not be addressed by this Court. 


CONCLUSION 


Accordingly, the Final Results of Antidumping Duty Administrative 
Review are remanded to Commerce. In its remand results, Commerce is 
ordered to clearly set forth the criteria used, a reasonable explanation 
for any departure from established criteria if necessary, the facts used, 
and the conclusions reached in light of those criteria and facts. Com- 
merce shall report its remand results to this Court within 60 days from 
the date of this opinion. The parties shall have 30 days to file comments 
on Commerce’s remand results. 





(Slip Op. 95-22) 


INNER SECRETS/SECRETLY YOURS, INC., PLAINTIFF Uv. 
UNITED STATES, ET AL., DEFENDANTS 


Court No. 95-01-00044 


Plaintiff, Inner Secrets/Secretly Yours, Inc., moved pursuant to Rule 65(a) of the Rules 
of this Court for a preliminary injunction to enjoin the United States of America, the 
United States Customs Service (“Customs”) and the Area Director, Customs Area Office, 
John F. Kennedy International Airport, from preventing the release into the commerce of 
the United States of its imports, entry numbers 523-0246820-3, 523-0249962-0 and 
523-0246885-6, and of its prospective imports of identical merchandise. Plaintiff sought 
this relief pending resolution of its civil action challenging the classification of its 
merchandise. 

Held: Inabench ruling, this Court denied plaintiff's motion for a preliminary injunction 
for failure to satisfy the requisite criteria for injunctive relief and scheduled an expedited 
trial on the merits for March 1, 1995. 

[Preliminary injunction denied; trial scheduled. ] 


(Dated February 14, 1995) 


Ross & Hardies (Steven P Kersner, Evelyn Suarez, Roger Banks and Stephen M. DeLuca) 
for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Barbara Silver Williams); of counsel: Karen P Binder, General Attor- 
ney, Office of Assistant Chief Counsel, International Trade Litigation, United States 
Customs Service, for defendants. 


OPINION AND ORDER 


TSOUCALAS, Judge: Plaintiff, Inner Secrets/Secretly Yours, Inc. (“In- 
ner Secrets”), an importer of women’s undergarments from Hong Kong, 
moved pursuant to Rule 65(a) of the Rules of this Court for a prelimi- 
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nary injunction to enjoin the United States of America, the United 
States Customs Service (“Customs”) and the Area Director, Customs 
Area Office, John F. Kennedy International Airport (“JFK Customs”), 
from preventing the release into the commerce of the United States of 
its imports, entry numbers 523-0246820-3, 523-0249962-0 and 
523-0246885-6, and of its prospective imports of identical merchandise. 
Plaintiff sought injunctive relief pending a decision on the merits in its 
civil action challenging Customs’ classification of its merchandise. 


BACKGROUND 


This case concerns several importations, as well as contemplated 
imports. 

Plaintiff's first importation, entry number 523-0243288-6, consist- 
ing of 1,000 dozen boxer-style flannel garments, arrived on July 24, 
1994. Plaintiff entered these garments under a quota category 352 visa 
as women’s knitted cotton briefs and panties, subheading 6108.21.0010 
of the Harmonized Tariff Schedule of the United States (“HTSUS”), du- 
tiable at 8.1% ad valorem. Memorandum in Support of Defendants’ 
Opposition to Plaintiff's Application for Preliminary Injunction (“De- 
fendants’ Brief”) at 1. 

Plaintiffs second importation, entry number 523-0243683-8 arrived 
on July 28, 1994. It consisted of 1,000 dozen items of identical merchan- 
dise and also entered under visa quota category 352. 

Team 256 of JFK Customs handles Hong Kong-origin knitted appar- 
el. The John F. Kennedy Team Leader/Field National Import Specialist 
(“Field National Import Specialist”) requested samples from both en- 
tries. Customs examined these samples on July 27 and August 2, 1994. A 
determination ensued that the garments were manufactured of woven, 
rather than knitted fabric. Subsequently, Team 258, which handles wo- 
ven apparel, determined that the garments were women’s outerwear 
shorts rather than underwear. Accordingly, they fell under HTSUS sub- 
heading 6204.62.4055, were dutiable at 17.7% ad valorem and required 
a textile category 348 export visa. Team 258 detained the merchandise. 
According to the Field National Import Specialist, on or about July 28, 
1994, she informed plaintiff of these developments. Defendants’ Brief at 
2. On July 29, 1994, plaintiff submitted further information to aid reso- 
lution of the classification question. 

By affidavit, the Field National Import Specialist declared that on or 
about July 29th, she told plaintiff that the first entry would be released 
“conditionally,” pending a review by the National Import Specialist, but 
that ifan outerwear shorts classification was confirmed, Customs would 
issue Notices to Redeliver for failure to present the proper textile visa. 
Field National Import Specialist’s Affidavit 1 9. Plaintiff claims that it 
was not told that the release of its merchandise was conditional pending 
a review. Plaintiff's Brief at 5. The date of entry and release of plaintiff's 
first two entries was on or about August 2, 1994. 

Subsequently, the National Import Specialist confirmed that plain- 
tiff’s garments were classifiable as women’s outerwear shorts, HTSUS 
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subheading 6204.62.4055. As plaintiff's entries had not been liquidated, 
on September 9, 1994, Customs issued Notices to Redeliver. 

According to plaintiff, its third importation, entry number not indi- 
cated, consisting of 1,400 dozen boxer-style garments, entered under 
visa quota category 352 and was released by Customs on August 30, 
1994. Inner Secrets’ Affidavit 1 7; Plaintiff's Brief at 3,7. Customs’ brief 
does not mention this import transaction. 

According to plaintiff, after the release of its two initial imports and 
the August 30th importation, it was unaware that further investigation 
was being conducted. Plaintiff's Brief at 3, 7. 

Additionally, plaintiff maintained that it imported an additional 
3,568 dozen boxer-style garments, entry numbers 523-0249962-0, 
523-0246820-3 and 523-0246885-6 on September 6 and 12, 1994. Two, 
or possible all three, of these importations entered under a quota catego- 
ry 352 visa as women’s woven briefs and panties, HTSUS subheading 
6208.91.3010, dutiable at 11.9% ad valorem. It is these three transac- 
tions which are the subject of this action. Regarding these three transac- 
tions, Commerce maintained that plaintiff's importation, warehouse 
entry number 523-0249962-0! consisted of 2,042 dozen boxer-style gar- 
ments, and was rejected on September 12, 1994 because the merchan- 
dise had previously been examined and determined to be outerwear, 
requiring a category 348 export license. Customs asserted that it also re- 
jected plaintiff's entries number 523-0246820-3 and 523-0246885-6 on 
September 12th. 

Plaintiff contended that it was after September 12th that it learned 
for the first time that the National Import Specialist was evaluating its 
merchandise. Plaintiff’s Brief at 4-5. 

According to plaintiff, prior to September 12th, it contracted with U.S. 
retailers for 55,293 dozen boxer-style garments and purchased 84,000 
yards of flannel material for the overseas manufacture of these gar- 
ments. Plaintiff values this undertaking at $2 million and maintains 
that, thus far, it has had to pay $9,600 in demurrage charges on the 
stored fabric. Inner Secrets Affidavit 1% 10, 12. 

On September 22, 1994, plaintiff met with officials at Customs Head- 
quarters in an effort to resolve the classification question. A few days 
later, on September 29th, plaintiff filed an Internal Advice Request with 
Customs. The following month, on October 11th, Customs Headquar- 
ters responded by issuing an “Internal Advice ruling,” which it labeled 
Headquarters Ruling Letter (““HRL’) 957068. HRL 957068 noted that 
another Headquarters Ruling Letter, HRL 087940, contained seven cri- 
teria for distinguishing men’s boxer shorts from non-underwear gar- 
ments. A finding that a garment meets more than one of the criteria 
establishes a rebuttable presumption that the garment is outerwear. 
HRL 957068 stated that yet another Headquarters Ruling Letter, HRL 
951754, had erroneously applied these criteria to determine the classifi- 


1 Warehouse entry number 523-0249962-0 was previously identified as entry number 523-0247376-5 
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cation of women’s flannel boxer-style shorts. Nevertheless, HRL 
957068 utilized the seven criteria to classify plaintiff's merchandise be- 
cause plaintiff had claimed that it had relied upon the criteria in enter- 
ing its merchandise. Based on its finding that plaintiff's merchandise 
met two of the seven criteria, marketing and advertising information, 
news articles and judicial precedent, HRL 957068 determined that 
plaintiff's merchandise was classifiable as outerwear shorts. 

HRL 957068 also noted that the seven criteria’s utility was for mak- 
ing underwear/outerwear distinctions for classifying men’s boxer 
shorts and stated that HRL 951754 would be modified to so indicate. 

According to plaintiff, its garments meet only one of the seven crite- 
ria. Plaintiff’s Brief at 13. Plaintiff also argues that Customs’ classifica- 
tion is erroneous because Inner Secrets’ business relates exclusively to 
undergarments, its Licensing Agreement is for intimate apparel, it mar- 
kets and advertises its merchandise as underwear, and the industry 
treats its garments as underwear. 

Plaintiff submits that Customs’ actions violate section 623 of the Cus- 
toms Modernization Act,? as amended, 19 U.S.C. § 1625(c) (1988 & 
Supp. V 1993). Specifically, plaintiff alleges that HRL 957068 modifies 
prior decisions and rulings which specify the criteria for determining 
the classification of women’s boxers as underwear or outerwear and mo- 
difies Customs’ prior treatment of substantially identical transactions 
without extending an opportunity for notice and comment. 

Plaintiff also alleges that Customs has violated its due process rights. 
Essentially, plaintiff contends that it was not advised that Customs was 
continuing to investigate released merchandise and, in reliance on those 
releases, it undertook certain business commitments. 

Plaintiff initially applied to this Court for a preliminary injunction on 
October 14, 1994. The Court dismissed that action for lack of subject 
matter jurisdiction as plaintiff had failed to exhaust available adminis- 
trative remedies. See Inner Secrets/ Secretly Yours, Inc. v. United States, 

18CIT __, Slip Op. 94-171 (November 7, 1994). 

On or about November 10, 1994, pursuant to 19 C.FR. § 174.11 
(1994), plaintiff protested Customs’ denial of entry and classification of 
its merchandise under HTSUS 6204.62.4055. On December 7, 1994, 


2 On December 8, 1993, the President signed into law the North American Free Trade Agreement Implementation 
Act (“the Act”). See North American Free Trade Implementation Act, Pub. L. No. 103-182, 107 Stat. 2186 (1993). Title 
VI of the Act, popularly known as the “Customs Modernization Act” (the “Mod Act”), amended numerous customs 
laws. In particular, section 623 of the Mod Act amended section 1625 of the Tariff Act of 1930, 19 U.S.C. § 1625 (1988), 
which pertains to publication of decisions. 


3§ 1625 Interpretive rulings and decisions; public information. 


* * * * * * 


(c) Modification and revocation 
A proposed interpretive ruling or decision which would— 
(1) modify (other than to correct a clerical error) or revoke a prior interpretive ruling or decision which has 
been in effect for at least 60 days; or 
(2) have the effect of modifying the treatment previously accorded by the Customs Service to substantially 
identical transactions; 
shall be published in the Customs Bulletin. The Secretary shall give interested parties an opportunity to submit, 
during not less than the 30-day period after the date of such salilodion, comments on the correctness of the pro- 
posed ruling or decision. After consideration of any comments received, the Secretary shall publish a final ruling or 
decision in the Customs Bulletin within 30 days after the closing of the comment period. The final ruling or deci- 
sion shall become effective 60 days after the Gate of its publication. 
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pursuant to 19 C.FR. § 174.21 (1994), plaintiff sought an expedited re- 
view of its protest. Customs denied plaintiff's protest on December 8, 
1994. 

Having exhausted administrative remedies, on January 13, 1995, 
plaintiff again applied to this Court for injunctive relief. On February 6, 
1995, a full hearing was held to determine whether a preliminary in- 
junction should issue. At culmination of oral argument, in a ruling from 
the bench, the Court found that plaintiff had failed to satisfy the requi- 
site criteria for injunctive relief. The Court denied plaintiff's motion for 
a preliminary injunction and scheduled an expedited trial on the merits 
for March 1, 1995. 


DISCUSSION 
A. Jurisdiction: 


Plaintiff predicates jurisdiction on 28 U.S.C. § 1581(a) (1988). Gener- 
ally, challenges to classification, valuation and entry of merchandise are 
reviewable pursuant to 28 U.S.C. § 1581(a) after the administrative 
remedies afforded by 19 U.S.C. §§ 1514 and 1515 (1988 & Supp. V 1993) 
have been exhausted. Therefore, with respect to merchandise which re- 
ceived a protest denial, plaintiff has properly predicated jurisdiction in 
this action on 28 U.S.C. § 1581(a). 


B. Preliminary Injunction: 


In order for a preliminary injunction to issue, plaintiff must demon- 
strate: (1) that it has a likelihood of success on the merits; (2) that there 
is a threat of immediate and irreparable harm to plaintiff if relief is not 
granted; (3) that the balance of hardships to the parties favors issuance 
of the preliminary injunction; and (4) that the public interest would be 
better served by a grant of the relief requested. Zenith Radio Corp. v. 
United States, 710 F.2d 806, 809 (Fed. Cir. 1983); Timken Co. v. United 
States, 11 CIT 504, 506, 666 F. Supp. 1558, 1559 (1987). “Ifany one of the 
requisite factors has not been established by plaintiffs, the motion for a 
preliminary injunction must be denied.” Trent Tube Div., Crucible Ma- 
terials Corp. v. United States, 14 CIT 587, 588, 744 F. Supp. 1177, 1179 
(1990), citing S.J. Stile Assocs. Lid. v. Snyder, 68 CCPA 27, 30, C.A.D. 
1261, 646 F2d 522, 525 (1981); Budd Co., Wheel and Brake Div. v. 
United States, 12 CIT 1020, 1022, 700 F. Supp. 35, 37 (1988). 


Threat of Immediate and Irreparable Harm: 

At oral argument and in its brief and supporting documentation, 
plaintiff contended that Customs’ actions threaten it with immediate 
and irreparable harm. Plaintiff's Brief at 1-26; Plaintiff’s Appendix. 
Plaintiff asserted that its merchandise is highly seasonal and Customs’ 
unlawful actions have caused it to lose one season due to unfulfilled or- 
ders. Plaintiff claimed that it is now unable to guarantee timely ship- 
ments for the 1995 fall and winter seasons. Plaintiff also maintained 
that if it does not fill orders by March 1995, its U.S. retail customers will 
seek other suppliers and plaintiff will lose millions of dollars in lost 
sales. Additionally, plaintiff contended that two of its U.S. accounts com- 
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prise 42% of its business. Inner Secrets’ Affidavit {| 4. Plaintiff also ar- 
gued that Customs’ actions jeopardize its future business relations with 
USS. retailers and threaten the job security of its 120 employees. Finally, 
plaintiff emphasized that it will be left without recourse on its losses as 
28 U.S.C. § 2680(c) (1988) bars it from seeking monetary damages for 
Customs’ misclassification. 

The Court denied plaintiff's motion for a preliminary injunction on 
the basis that plaintiff had failed to establish a threat of immediate and 
irreparable harm if injunctive relief were not granted. Specifically, the 
Court based its decision on plaintiff's failure to provide any financial in- 
formation showing that its financial solvency was dependent on a pre- 
liminary injunction. Plaintiff provided the Court with a single Licensing 
Agreement, effective January 1, 1994. It provided no evidence that con- 
tract losses or a damaged reputation as a reliable supplier will occur. It 
provided no dated contracts to support the contention that it undertook 
business commitments in reliance on Customs’ release of its initial im- 
ports. Plaintiff also provided no evidence showing, proportionally, how 
much of its business with large U.S. retailers relates specifically to the 
subject merchandise. In addition, plaintiff provided no evidence show- 
ing how many of, or to what extent, its 120 employees work directly on 
the subject merchandise such that their job stability is jeopardized. Fur- 
ther, with regard to plaintiff's stored flannel fabric, plaintiff provided no 
evidence to show that it cannot utilize this fabric, either in the manufac- 
ture of boxer-style garments for sale to non-U.S. markets, or in the 
manufacture of other types of garments. Plaintiff stated merely, “[t]he 
only way to mitigate the loss would be to use the material to try to 
manufacture other flannel underwear items for which the company has 
underwear quotas. Even if that is done, however, there may be no mar- 
ket for such other items.” Inner Secrets’ Affidavit 1 10. The fact that 
plaintiff had not actually undertaken mitigation detracted from its ir- 
reparable harm argument. 

Moreover, although plaintiffs initial imports were released, the im- 
ports were not liquidated. Therefore, plaintiffs reliance on the release 
of those imports as a basis for entering into business commitments was 
misplaced. The risk existed that, based on further developments, Cus- 
toms could still challenge plaintiff's classification of unliquidated im- 
ports, seek their redelivery and compromise plaintiffs future sales 
commitments. Plaintiff accepted the risk of lost sales by entering into 
business commitments in the face of that contingency. 

The court has stated that a preliminary injunction “will not issue sim- 
ply to prevent a mere possibility of injury, even where prospective injury 
is great.” S.J. Stile Assocs., 68 CCPA at 30, 646 F.2d at 525. A prelimi- 
nary injunction should be denied where irreparable injury is not demon- 
strated by probative evidence. American Institute for Imported Steel v. 
United States, 8 CIT 314, 318, 600 F Supp. 204, 208-09 (1984); see also 
American Spring Wire Corp. v. United States, 7 CIT 2, 6, 578 F. Supp. 
1405, 1408 (1984). Furthermore, with respect to expenses incurred in 
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connection with the storage of plaintiff's fabric, in S.J. Stile Assoes., the 
United States Court of Customs and Patent Appeals held that an in- 
crease in business expenses alone is not irreparable injury. S.J. Stile 
Assocs., 68 CCPA at 30, 646 F.2d at 526. 

For the foregoing reasons, the Court found that plaintiff had failed in 
establishing that it was faced with a threat of immediate and irreparable 
harm to its business if injunctive relief was not granted. 


CONCLUSION 
In sum, plaintiff did not persuade the Court that it would be threat- 
ened with immediate and irreparable harm if the extraordinary relief 
requested was not granted. Hence, the Court denied plaintiff's motion 
for a preliminary injunction and the Court had no need to consider 
whether its jurisdiction extended to plaintiff's prospective imports. An 
expedited trial on the merits is scheduled for March 1, 1995. 








NOTE: Concerning the attachments that are mentioned within this Scheduling 
Order: interested parties may obtain (1) List of Harbor Maintenance Fee 
Cases, and (2) List of Law Firms. 


Forward all written requests to: 
US. Court of International Trade 
Joseph E. Lombardi, Clerk of the Court 
One Federal Plaza 
New York, NY 10007 


Fax users: Transmit request to 212-264-1085. 











(Slip Op. 95-23) 
UNITED STATES SHOE CorpP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-11-00668 


Before: DOMINICK L. DiCar.o, Chief Judge, 
JANE RESTANI, Judge, and 
B. KENTON MusGRAVE, Judge. 


(Dated February 15, 1995) 


SCHEDULING ORDER 

DiCar.o, Chief Judge: As it appears that this captioned case, and the 
cases listed on the attachment to this order, and other cases that may 
subsequently be filed while the captioned case is pending, involve as a 
common issue the constitutionality of the Harbor Maintenance Tax im- 
posed by 26 USC 4461-62; and, as it further appears that adoption of 
special procedures to reach a final and immediately appealable decision 
of the constitutional issue in the captioned case will reduce expenses and 
delays and expedite the disposition of all the cases; the court ORDERS: 
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1. Except as otherwise specified in this order, all further proceedings 
and the filing of papers in the captioned case, the cases listed in the at- 
tachment to this order, and all other cases subsequently filed in which 
the constitutionality of the Harbor Maintenance Tax is challenged, shall 
be stayed until further direction of the court. 

2. By filing concurrent cross-motions for summary judgment, the par- 
ties in the captioned case shall address the following issues: 


(a) Whether the court has subject matter jurisdiction to hear and 
decide this type of case; 

(b) Ifso, does the court have that authority under 28 USC 1581(a) 
or (i) or both (a) and (i); and 

(c) Does the imposition of the Harbor Maintenance Tax violate 
Article 1, Section 9, Clause 5 of the Constitution which provides 
that “no Tax or Duty shall be laid on Articles exported from any 
state.” 


3. The cross-motions for summary judgment and briefs in support of 
the respective cross-motions shall be filed no later than April 14, 1995. 
The supporting briefs shall not exceed 50 pages. Response briefs shall be 
filed no later than 30 days after the moving briefs are filed and shall not 
exceed 25 pages. No reply briefs are permitted. No extension of time will 
be allowed. 

4. Plaintiffs in the cases listed in the attachment to this order are al- 
lowed by this order to participate as amicus curiae by filing briefs and 
participating in oral argument in support of the position of plaintiff in 
the captioned action. Plaintiffs in cases not listed in the attachment 
shall not be allowed to participate as amicus curiae. A plaintiff intend- 
ing to participate as amicus curiae shall file with the court and serve 
upon the parties in the captioned action notice to that effect within 
30 days from the date of this order. If an amicus curiae wishes to partici- 
pate in the oral argument, the notice shall include a statement to that 
effect. An amicus curiae shall file its supporting brief subject to the same 
time and page limitations set forth in this order for plaintiff in the cap- 
tioned action. No response brief may be filed by any amicus curiae. De- 
fendant, at its discretion, may file a consolidated brief in response to all 
amici curiae briefs or a separate brief in response to each amicus curiae 
brief. Defendant’s consolidated brief, or separate briefs, shall not exceed 
one-half the total number of pages of all amici curiae briefs, and shall be 
filed no later than 60 days after amici curiae briefs are filed. 

5. The parties in the captioned action shall advise the court within 30 
days from the date of this order of any factual or legal issues, other than 
those specified in paragraph “2” above, to be determined before a final 
and immediately appealable decision may be rendered in the captioned 
case. 

6. After response briefs are filed, the court shall issue a supplement to 
this order setting a date, and apportioning time, for oral argument by 
the parties in the captioned action and amici curiae. 

7. The captioned case previously has been assigned by the chief judge 
to a three-judge panel consisting of Chief Judge DiCarlo together with 
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Judges Restani and Musgrave. Cases listed in the attachment to this or- 
der not previously assigned to the three-judge panel are, by this order, 
assigned by the chief judge to the three-judge panel. Other cases subse- 
quently filed in which the constitutionality of the Harbor Maintenance 
Tax is challenged also, by this order, are to be assigned to the three-judge 
panel. 

8. A copy of this order promptly shall be filed by the clerk of the court 
in each case listed in the attachment to this order, and provided to the 
plaintiff in each such case. A copy of this order promptly shall be pro- 
vided by the clerk of the court to the plaintiff in each case subsequently 
filed in which the constitutionality of the Harbor Maintenance Tax is 
challenged. 





(Slip Op. 95-24) 
Mitsul & Co. (U.S.A.), INC., PLAINTIFF v. UNITED STATES, DEFENDANT. 
Court No. 93-06-00325 


Plaintiff moves for summary judgment arguing 19 U.S.C. § 1504(d) applies retroactive- 
ly to plaintiff's two entries made prior to the effective date of the statute and therefore, 
plaintiff's entries should be reliquidated as entered and all antidumping duties refunded 
with interest. Defendant cross-moves for summary judgment claiming the statute does 
not apply retroactively and thus this action should be dismissed. 

Held: 19 U.S.C. § 1504(d) does not apply retroactively to plaintiff's entries in this action 
and Customs’ liquidation of plaintiff's two entries is not to be disturbed. Defendant’s 
cross-motion for summary judgment is granted and this action is dismissed. 


(Dated February 16, 1995) 


Arent Fox Kintner Plotkin & Kahn (Patrick F. O’Leary) for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States, Joseph I. Liebman, 
Attorney-in-Charge, Commercial Litigation Branch, Civil Division, United States Depart- 
ment of Justice, (Barbara Silver Williams), Chi S. Choy, General Attorney, Office of Assis- 
tant Chief Counsel, International Trade Litigation, United States Customs Service, of 
Counsel, for defendant. 


OPINION 


CARMAN, Judge: Plaintiff moves for summary judgment and an order 
directing Customs to reliquidate the entries at issue and to refund all 
antidumping duties paid plus interest. Defendant cross-moves for sum- 
mary judgment claiming there are no material issues of fact to be tried 
and this case should be dismissed. This Court has jurisdiction pursuant 
to 28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


The two entries at issue, 78-238247-0 and 79-212603-0, were en- 
tered through the port of New Orleans on July 7, 1978, and December 
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14, 1978, respectively. Both entries consisted of shipments subject to a 
dumping determination issued in 1973 that required the immediate sus- 
pension of liquidation of all import shipments of merchandise subject to 
that determination. See Synthetic Methionine From Japan, 38 Fed. Reg. 
18,382 (Dep’t Treasury 1973). The entries were subject to an adminis- 
trative review finalized on April 12, 1982. See Synthetic Methionine 
From Japan, 47 Fed. Reg. 15,622 (Dep’t Comm. 1982) (final admin. re- 
view & clarification of finding). On May 7, 1982, Customs issued its ap- 
praisement and liquidation instructions covering the two entries. 
Customs liquidated both entries on October 2, 1992. 

Prior to enactment of the Customs Procedural Reform and Simplifi- 
cation Act of 1978, Pub. L. No. 95-410, 92 Stat. 888 (1978) (Customs Act 
or Act), there was no statutory provision directing Customs to liquidate 
entries within a certain time period. Customs was free to suspend liqui- 
dation of entries indefinitely. The Customs Act changed this. The Act in- 
serted a new section into title 19 to provide rules governing the 
liquidation of entries including one-year and four-year time limits with- 
in which Customs is required to act under certain circumstances. See 
Customs Act § 209(a), 92 Stat. at 902-03 (codified as amended at 
19 U.S.C. § 1504(a), (d) (1988)). The statutory rules applicable here! 
prescribe that in the event Customs fails to liquidate an entry within 
one year from the date of entry or the date of final withdrawal, the mer- 
chandise will be liquidated at the rate set upon entry. 19 U.S.C. § 1504(a) 
(1988). In addition, if the liquidation of an entry is properly suspended, 
the merchandise still must be liquidated within four years of entry or it 
will be liquidated at the rate set upon entry. Id. at § 1504(d). 

The Customs Act provided that these statutory rules applied to en- 
tries made on or after 180 days after the enactment of the Act, in this 
case October 3, 1978. Customs Act § 209(b), 92 Stat. at 903 (codified at 
19 U.S.C. § 1504 (historical note)). Because the two entries were entered 
on July 7, 1978, and December 14, 1978, respectively, the liquidation by 
operation of law provision of § 1504 applies only if this Court finds, as 
requested by plaintiff, that § 1504 applies retroactively to these two en- 
tries. 


CONTENTIONS OF THE PARTIES 
A. Plaintiff: 


Plaintiff's sole argument is that 19 U.S.C. § 1504(d) (1988) should 
be applied retroactively with the result that plaintiff's two entries 
should be deemed liquidated as entered and without the assessment of 
antidumping duties. Plaintiff argues the two entries should be deemed 
liquidated by operation of law because the entries were made on July 7, 
1978, and December 14, 1978, but not liquidated until October 2, 
1992—-which is more than four years after entry. (Pl.’s Br. at 2). 


1 The North American Free Trade Agreement Implementation Act (NAFTA), Pub. L. No. 103-182, § 641, 1993 
US.C.C.A.N. (107 Stat.) 2057, 2204-05 (to be codified at 19 U.S.C. § 1504), substantially revised 19 U.S.C. § 1504 
(1988). The NAFTA amendments are not at issue in this action. See Pl.’s Br. at 1 n.1. 
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In support of its argument, plaintiff first contends the retroactive ap- 
plication of statutes is a well-established doctrine of law? and maintains 
several decisions of this Court uphold the retroactive application of stat- 
utes. Second, plaintiff argues the legislative history of 19 U.S.C. § 1504 
supports plaintiffs contention that § 1504 should be applied retroac- 
tively to plaintiffs two entries. (Id. at 8-16). After considering congres- 
sional reports on § 1504 and testimony in congressional hearings, 
plaintiff asserts “it is clear that the deemed liquidation provision of 
19 U.S.C. § 1504 was designed to benefit importers.” (Id. at 10). For ex- 
ample, plaintiff cites language in the House Ways and Means Committee 
Report that “expressly points this out”: 


Of considerable benefit to both importers and the Customs Service 
alike, is the title II provision placing a 1-year limit on the time in 
which Customs has to liquidate an entry. Eliminated by this provi- 
sion would be the unanticipated request by Customs, many years 
after the entry, for additional duties which often results in substan- 
tial losses to importers because they are unable to anticipate such 
duties when pricing their products. 


(Id. at 8 (quoting H.R. Rep. No. 621, 95th Cong., 1st Sess. 4 (1977), re- 
printed in part in P\.’s Br. Attachment 1)). In addition, plaintiff dis- 
cusses the testimony of the Commissioner of Customs who described the 
deemed liquidation provision as “‘expected to be beneficial to both Cus- 
toms and importers,’”* and as “‘provid[ing] importers with additional 
protection.’”° 

Third, plaintiff argues the failure to apply § 1504 retroactively would 
perpetuate one of the problems the statute was designed to address; 
namely, the uncertainties facing importers confronted with “open-en- 
ded contingent liabilities, which could arise at any time.” (Id. at 14). As 
summarized by plaintiff, “In enacting the deemed liquidation provision, 
Congress’ intent was clearly to remove Customs’ procrastination [in liq- 
uidating entries] as an element which the importer had to take into ac- 
count in its business planning.” (Id.). Plaintiff argues it would be 
inconsistent with the remedial nature of § 1504 not to apply the deemed 
liquidation provision retroactively to the two entries at issue. (Jd. at 16). 

Plaintiff's final argument is that the statutory language of § 1504 
does not preclude retroactive application. (Id. at 17-19). That is, al- 
though plaintiff concedes the statute applies to entries made on or after 


2(Pl.’s Br. at5 (citing Landgraf v. USI Film Products, 114 S.Ct. 1483 (1994); Bradley v. School Bd. of Richmond, 416 
US. 696 (1974); Thorpe v. Housing Auth. of Durham, 393 U.S. 268 (1969); and Karl N. Llewellyn, Remarks on the 
Theory of Appellate Decision and the Rules or Canons About How Statutes are to be Construed, 3 Vand. L. Rev. 395 
(1950) (cited in Landgraf, 114 S.Ct. at 1496 n.16)). 

3(Id. at 6-7 (citing United States v. Ataka America, Inc., 17 CIT ___, __ 826 F. Supp. 495, 501 (1993); Brother 
Indus., Ltd. v. United States, 15 CIT 332, 336-39, 771 F. Supp. 374, 380-83 (1991); Former Employees of Parallel Petro- 
leum Corp. v. United States, 14 CIT 114, 731 F. Supp. 524 (1990); Former Employees of Bass Enterprises Prod. Co. v. 
United States, 13 CIT 68, 706 F. Supp. 897 (1989); Syva Co. v. United States, 12 CIT 199, 204, 681 F. Supp. 885, 889-90 
(1988); Monsanto Co. v. United States, 12 CIT 949, 951, 698 F. Supp 285, 288 (1988)). 

4(P1.’s Br. at 9 (quoting Customs Procedural Reform Act of 1977: Hearings Before the Subcomm. on Trade of the 
Comm. on Ways and Means House of Representatives on H.R. 8149 and H.R. 8222, 95th Cong., 1st Sess. 56 (1977), 
reprinted in part in P1.’s Br. Attachment 5)). 

5(Id. at 9 (quoting Customs Procedural Reform Act of 1977: Hearings Before the Subcomm. on Int'l Trade of the 
Comm. on Finance United States Senate, 95th Cong., 2nd Sess. 46 (1978), reprinted in part in P1.’s Br. Attachment 6)). 
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180 days following enactment of the statute, (P1.’s Reply Br. at 3), plain- 
tiff notes there is no prohibition against retroactive application in the 
text of the statute, (Id. at 4). This silence, plaintiff argues, cannot be 
construed as a prohibition against retroactive application. Plaintiff cites 
several cases to argue generally that the agency “may use ‘X,’ even 
though Congress told the [agency] to use ‘Y,’ because the statute does 
not explicitly forbid use of ‘X’.” (Pl.’s Br. at 18 (citing Smith-Corona 
Group v. United States, 1 Fed. Cir. (T) 130, 136-37, 713 F2d 1568, 1575 
(1983), cert. denied, 465 U.S. 1022 (1984) (internal quotations 
omitted))).® 


B. Defendant: 


Defendant responds that plaintiff's “contentions are essentially irrel- 
evant * * * and must fail because they neither address nor satisfy virtu- 
ally every fundamental requisite for the application of retroactivity, and 
they ignore [relevant] case law.” (Def.’s Br. at 6-7). Defendant points out 
that the United States Supreme Court has recently summarized the 
standards for retroactive application of a statute in Landgraf, where the 
Court wrote: 


When, however, the statute contains no such express command [as 
to the statute’s proper reach], the court must determine whether 
the new statute would *.* * impair rights a party possessed when he 
acted, increase a party’s liability for past conduct, or impose new 
duties with respect to transactions already completed. 


Landgraf, 1148.Ct. at 1505. Defendant argues plaintiff has failed to sat- 
isfy these factors. (Def.’s Br. at 7, 9-10). Furthermore, defendant claims 
the language in the historical note to § 1504 limiting the application of 
the statute to those entries made on or after 180 days from enactment 
precludes the plaintiff from even reaching the analysis laid out in Land- 
graf. (Id. at 7). 

The defendant contends this Court has considered and rejected the 
retroactive application of 19 U.S.C. § 1504 in FW. Myers & Co., Inc. v. 
United States, 9 CIT 64, 607 F. Supp. 1470 (1985) and Peugeot Motors of 
America, Inc. v. United States, 8 CIT 167, 595 F. Supp. 1154 (1984). Ac- 
cordingly, defendant argues, “[b]ecause the statute specifically pre- 
scribes the statute’s proper reach, resort to judicial default rules is 
unwarranted.” (Id. at 9). This point, defendant contends, when coupled 
with relevant case law and legislative history of § 1504,’ underscores 
that plaintiff's motion is “meritless and should be denied.” (Id.). 

Notwithstanding this fundamental objection, defendant notes plain- 
tiff has failed to meet the Supreme Court’s standard for retroactive ap- 


6 See also id. at 18-19 (citing Copperweld Corp. v. United States, 12 CIT 148, 154, 682 F Supp. 552, 560 (1988) and 
Hyundai Pipe Co., Ltd. v. United States, 11 CIT 117, 121, 670 F. Supp. 357, 360 (1987)) 

‘ Defendant argues the legislative history to 19 U.S.C. § 1504 manifests a “clear congressional intent” against retro- 
active application. (Def.’s Br. at 11-13). For example, defendant refers to a House Report stating § 1504 “would become 
effective and apply to the entry or withdrawal of merchandise for consumption on or after 180 days after enactment” to 
emphasize the legislature’s intent that the new section only apply prospectively. (Jd. at 11-12 (quoting H.R. Rep. No 
621, 95th Cong., Ist Sess. 26 (1977)) (emphasis added)). Defendant also cites a Senate Report discussing the budgetary 
impact of § 1504 to show further the provision was not intended to be applied retroactively. (Jd. at 13 (quoting S. Rep 
No. 778, 95th Cong., 2nd Sess. 32 (1978), reprinted in 1978 U.S.C.C.A.N. 2211, 2243)) 
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plication of a statute. ([d. at 9-10). “In determining whether a statute 
operates retroactively,” defendant explains, “the court must ask wheth- 
er the new provision impairs rights a party possessed when they acted or 
attaches new legal consequences to events completed before its enact- 
ment.” (Id. at 9 (citing Landgraf, 114 S.Ct. at 1499, 1504)). Defendant 
contends plaintiff has failed to meet this standard because retroactive 
application “would entirely abrogate the right of the Government to liq- 
uidate this merchandise accurately” thereby impairing Customs’ 
rights. Jd. at 10 (citing Arjay Assocs., Inc. v. Bush, 8 Fed. Cir. (T) 16, 891 
F.2d 894 (1989); Breck & Son v. United States, 2 Ct. Cust. App. 26 (1911); 
and 2 Ruth F Sturm, Customs Law and Administration § 51.2 (8rd ed. 
1993))). 


DISCUSSION 


A motion for summary judgment is appropriate where the “pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a 
matter of law.” U.S. CIT R. 56(d). When appropriate, summary judg- 
ment is a favored procedural device to “secure the just, speedy and inex- 
pensive determination” of an action. Sweats Fashions, Inc. v. Pannill 
Knitting Co., 833 F.2d 1560, 1562 (Fed. Cir. 1987) (quoting Celotex Corp. 
uv. Catrett, 477 U.S. 317, 327 (1986)) (internal quotations omitted). 

The Supreme Court’s recent opinion in Landgraf neatly lays out the 
course a court shall take to determine if a statute is to be applied 
retroactively: 


When a case implicates a federal statute enacted after the events in 
suit, the court’s first task is to determine whether Congress has ex- 
pressly prescribed the statute’s proper reach. If Congress has done 
so, of course, there is no need to resort to judicial default rules. 


Landgraf, 114S.Ct. at 1505. The threshold inquiry for this Court, there- 
fore, is to examine “whether Congress has expressly prescribed the stat- 
ute’s proper reach.” Id. If the statute so provides, this Court’s inquiry is 
complete. See Chrysler Motors Corp. v. United States, 14 CIT 807, 
815-16, 755 F. Supp. 388, 396 (1990) (“[C]ourts should treat the plain 
language of a statute as controlling.”), aff'd, 10 Fed. Cir.(T)__—, 945 
F.2d 1187 (1991). 
The historical note to § 1504 provides: 


EFFECTIVE DATE 


Section 209(b) of Pub. L. 95-410 provided that: “The amendment 
made by this section [enacting this section] applies to the entry or 
withdrawal of merchandise for consumption on or after 180 days af- 
ter the enactment of this Act [Oct. 3, 1978].” 


19 U.S.C. § 1504 (historical note) (brackets in original). There is no dis- 
pute § 1504 applies to entries made on or after April 1, 1979—that is, 
180 days following enactment of the Act, as provided in the historical 
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note. Plaintiff concedes this point. See Pl.’s Br. at 4-5; Pl.’s Reply Br. at 
3. Thus, the entries made on July 7, 1978, and December 14, 1978, do not 
fall within the reach of § 1504 as those entries were made before April 1, 
1979—the effective date of the provision—unless § 1504 is applied ret- 
roactively. The Court holds 19 U.S.C. § 1504 does not apply retroactively 
to plaintiffs two entries because Congress has “expressly prescribed the 
statute’s proper reach.” Landgraf, 114 S.Ct. at_1504; see Customs Act 
§ 209(b), 92 Stat. at 903 (codified as historical note to 19 U.S.C. § 1504). 

It is unnecessary for the Court to belabor the several arguments 
advanced by plaintiff in support of retroactive application of 
19 U.S.C. § 1504 because the Court has considered and rejected such ar- 
guments before. See FW. Myers & Co., Inc. v. United States, 9 CIT 64, 
607 F. Supp. 1470 (1985); Peugeot Motors of America, Inc. v. United 
States, 8 CIT 167, 595 F. Supp. 1154 (1984). The entries in this action, 
like the entries in Myers, were made “well before the effective date of the 
statute” and 


[t]he requirements of 19 U.S.C. § 1504 do not apply to entries made 
prior to that date. A plain reading of the involved provisions [19 
U.S.C. § 1504] discloses no mention of their retroactive application 
* * * In the past, when Congress has given retroactive impact to an 
amendment, it has done so with considerable clarity and specificity. 
This is not the case here, and the Court will not presume the retro- 
active application of an amendment where the statute itself is 
silent. 


Myers, 9 CIT at 65-66, 607 F. Supp. at 1471 (footnote omitted). The 
Court is unmoved by plaintiff's argument that Myers is not dispositive 
here “because trial court judges are not bound by the decision of other 
trial court judges.” (Pl.’s Reply at 12-13 (citing Krupp Stahl A.G. v. 
United States, 15 CIT 169, 173 (1991))). The Court in Krupp Stahl ob- 
served “absent unusual or exceptional circumstances, it would appear 
to be better practice for judges of this court to follow the prior opinions of 
the court.” Krupp Stahl, 15 CIT at 173 (citing Fricker v. Town of Foster, 
596 F. Supp. 1353, 1356 (D.R.I. 1984)). The Court finds plaintiff has ad- 
vanced no argument that would cause this Court to waver from the deci- 
sion reached in Myers. The Court holds the express language of the 
statute as well as decisional law preclude the Court from applying 
19 U.S.C. § 1504 retroactively to plaintiff's two entries in this case. 


CONCLUSION 


The Court holds 19 U.S.C. § 1504(d) does not apply retroactively to 
plaintiff's entries in this action and Customs’ liquidation of plaintiff's 
two entries is not to be disturbed. Defendant’s cross-motion for summa- 
ry judgment is granted and this action is dismissed. 
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(Slip Op. 95-25) 
FLORSHEIM SHOE CoO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-10-00613 
[Defendant’s motion for summary judgment granted.] 
(Decided February 16, 1995) 


Sonnenberg & Anderson (Steven P Sonnenberg, Jerry P Wiskin, and Michelle D. 
Mancias) for plaintiff. 


Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Shalom 


Brilliant), Michael Young, United States Department of the Interior, of counsel, for 
defendant. 


OPINION 


DiCarLo, Chief Judge: Plaintiff, Florsheim Shoe Company, challenges 
the United States Fish and Wildlife Service’s denial of entry of elk skin 
shoes imported by Florsheim from Taiwan. The basis for the denial was 
a Presidential prohibition, issued pursuant to 22 U.S.C. § 1978 (Supp. V 
1993), the Pelly Amendment to the Fisherman’s Protective Act of 1967. 
Florsheim contends the shoes fall outside of the prohibition. Pursuant 
to USCIT R. 56, Florsheim, and defendant United States, bring cross- 
motions for summary judgment. The court has jurisdiction under 28 
U.S.C. § 1581(i)(3) (Supp. V 1993). 


BACKGROUND 


On September 7, 1993, the Secretary of the Interior certified Taiwan 
under 22 U.S.C. § 1978, the Pelly Amendment to the Fisherman’s Pro- 
tective Act of 1967, as a country whose activities were diminishing the 
effectiveness of international conservation measures. The Pelly Amend- 
ment permits restriction of imports of any product from countries which 
violate international fishery or endangered or threatened species pro- 
grams. The basis for Taiwan’s certification was its trade in rhinoceros 
and tiger parts and products, in contravention of the Convention on In- 
ternational Trade in Endangered Species of Wild Fauna and Flora 
(CITES). Taiwan has no native populations of rhinoceroses and tigers. 

Within 60 days of the date of certification, the President may prohibit 
the importation of any products from the offending country, upon notice 
to Congress. See 22 U.S.C. § 1978(b). On November 8, 1993, the Presi- 
dent reported to Congress on the proposed embargo and granted Tai- 
wan until March 1994 to demonstrate its commitment to the 
elimination of the illegal trade in rhinoceros and tiger parts. 

On February 24, 1994, the Fish and Wildlife Service published a no- 
tice in the Federal Register announcing the receipt of a petition to certi- 
fy Taiwan under the Pelly Amendment and to expand the scope of the 
current certification. Pelly Amendment to the Fisherman’s Protective 
Act; Request for Certification of the People’s Republic of China and Tai- 
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wan; Conservation of Endangered Species Subject to Illegal Internation- 
al Trade, 59 Fed. Reg. 8998 (Fish & Wildlife Serv. 1994) 

Two weeks later, the President wrote to the Speaker of the House of 
Representatives to inform Congress of the President’s decision to en- 
force the embargo against “wildlife specimens, parts and products 
thereof, that are products of Taiwan.” (Def.’s Mem., Ex. 3, Ltr. from 
Pres. to Spkr. of House, Apr. 11, 1994) (hereinafter “Pres. Cert.”). The 
Office of the United States Trade Representative subsequently pub- 
lished a notice and request for comment in the Federal Register, an- 
nouncing the Presidential decision to prohibit the importation of 
“‘wildlife specimens and parts and products’ of Taiwan.” Proposed Im- 
port Prohibition on Wildlife Specimens and Products of Taiwan Pur- 
suant to the Pelly Amendment; Request for Public Comment, 59 Fed. Reg. 
22,043, 22,045 (Off. Trade Rep. 1994). 

The President issued a memorandum to the Secretary of the Treasury 
on August 2, 1994, directing the prohibition of “the importation of fish 
or wildlife, as defined in 16 U.S.C. 3371 and 50 CFR 10.12, and their 
parts and products, of Taiwan to which, but for these prohibitions, the 
import declaration requirements in 50 CFR 14.61 would apply.” Imposi- 
tion of Prohibitions Pursuant to Section 8(a)(4) of the Fishermen’s Pro- 
tective Act of 1967, as Amended, 59 Fed. Reg. 40,463 (Pres. Mem. 1994) 
(hereinafter “Proclamation”). 

The Fish and Wildlife Service seized elk skin shoes manufactured in 
Taiwan from imported Finnish elk leather on October 12, 1994, as ar- 
ticles barred under the Proclamation. Florsheim now challenges the 
scope of the embargo as interpreted by the Fish and Wildlife Service. 


DISCUSSION 

Florsheim does not contest that the seized shoes are wildlife products, 
(Pl.’s Stmt. of Mat. Facts Not in Issue 1 14; Pl.’s Br. at 19), or that the 
shoes are products of Taiwan, (Id. 1 6), nor does the Fish and Wildlife 
Service contest that the elk leather used in the shoes is taken from Finn- 
ish elk. The issue in dispute, therefore, is a question of law: what is the 
scope of the Proclamation. There are no genuine issues of material fact. 
The court reviews the agency’s decision de novo. See Bar Bea Truck 
Leasing Co. v. United States, 4 CIT 159, 160-61 (1982) (noting trial de 
novo permissible where no formal hearing or right to participate in in- 
vestigation in meaningful manner is afforded). The court finds the Fish 
and Wildlife Service properly interpreted the scope of the Proclamation 
as extending to the elk skin shoes. 


1. Analysis of the Presidential Proclamation: 

Florsheim contends that the embargo does not cover products made 
in Taiwan from fish or wildlife components, unless the fish and wildlife 
itself was taken from the wild in Taiwan. According to Florsheim, analy- 
sis of the punctuation and grammatical construction of the Proclama- 
tion’s primary mandate “to prohibit the importation of fish or wildlife, 
as defined in 16 U.S.C. 3371 and 50 CFR 10.12, and their parts and prod- 
ucts, of Taiwan” restricts the scope of the embargo. 
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Florsheim argues that “of Taiwan” is intended to modify “wildlife” 
because the intervening phrase “and their parts and products” is adjec- 
tival. (Pl.’s Br. at 20.) Florsheim contends that the pronoun “their” is a 
substitute for “wildlife of Taiwan,” and that the scope of the embargo in 
the Proclamation therefore extends only to products made from wildlife 
native to Taiwan. Id. 

In construing a Presidential proclamation the same rules of construc- 
tion must be applied as in the construction of statutes. Dee Kay v. United 
States, 280 F. 465, 472 (1st Cir.), cert. denied, 260 U.S. 738 (1922); see also 
China Diesel Imports, Inc. v. United States, 18 CIT __,__, Slip Op. 
94-185 at 9 (Dec. 7, 1994). Thus, the starting point in any case involving 
the meaning of a proclamation is the language of the proclamation itself. 
See Consumer Prod. Safety Comm’nv. GTE Sylvania, Inc., 447 U.S. 102, 
108 (1980). Florsheim’s construction of the Proclamation slights the ex- 
istence of the initial phrase, “as defined in 16 U.S.C. 3371 and 50 CFR 
10.12,” placed between “wildlife” and “and their parts and products.” 
This phrase, set off by commas, modifies “wildlife;” the following 
phrase, “and their parts and products,” is not set off from “wildlife.” 
This latter phrase does not modify “wildlife,” but rather adds to it. 

Further, the comma after the phrase “and their parts and products,” 
would indicate that “of Taiwan” modifies the entire phrase, “wildlife 
* * * and their parts and products.” See Elliot Coal Mining Co. v. Direc- 
tor, Off. of Workers’ Comp. Pgms., 17 F.3d 616, 629 (3d Cir. 1994) (noting 
“use of a comma to set off a modifying phrase from other clauses indi- 
cates that the qualifying language is to be applied to all of the previous 
phrases.”) The embargo thus applies to all wildlife products from Tai- 
wan, whether or not the wildlife used to make the product was taken 
from the wild in Taiwan. 

Determining the scope of the Proclamation based solely on its punc- 
tuation does not override the even more fundamental principal of 
construction that the Proclamation must be read in its entirety. See 
Crawford v. Burke, 195 U.S. 176, 192 (1904); see also Pennsylvania Med- 
ical Soc’y v. Snider, 29 F.3d 886, 895 (3d Cir. 1994) (noting court must 
look to provisions of whole law). As the Supreme Court has recently 
noted, “[n]o more than isolated words or sentences is punctuation alone 
a reliable guide for discovery of a [proclamation’s] meaning.” United 
States Nat’l Bank of Oregon v. Independent Ins. Agents, Inc., 113 S. Ct. 
2173, 2182 (1993); see also Hol-Gar Mfg. Corp. v. United States, 351 F.2d 
972, 976 (Ct. Cl. 1965) (noting punctuation is resorted to when all other 
means fail.) 


2. Incorporation of the Lacy Act Definitions: 


Florsheim finds further support for its contentions in the Proclama- 
tion’s incorporation by reference of the definition of “wildlife” in 
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16 U.S.C. § 3371 (1988), and 50 C.ER. § 10.12 (1993).! Florsheim argues 
that, once this definition is incorporated into the Proclamation, analysis 
of the rewritten mandate compels the conclusion that a wildlife “prod- 
uct” must be derived from a “wild animal” and that such animal must be 
“of Taiwan.” 

This conclusion is premised on the definition contained in 16 U.S.C. 
§ 3371, which provides that “wildlife” includes “any part, product * * * 
thereof.” According to Florsheim, the phrase “of Taiwan” clearly modi- 
fies the word “wildlife;” therefore, as the definition of “wildlife” in- 
cludes “any part, product,” such products must be derived from a wild 
animal from Taiwan. Florsheim contends as the shoes are made of elk 
skin from Finland, they would fall outside the embargo’s boundaries. 

Florsheim’s interpretation of the Proclamation contravenes “the ele- 
mentary canons] of [statutory] construction that a statute should be in- 
terpreted so as not to render one part inoperative,” Departinent of 
Revenue v. ACF Indus.,; Inc., 114 S. Ct. 848, 848 (1994) (citation 
omitted), and not to cause a redundancy, United States v. Barker Steel 
Co., 985 F.2d 1123, 1131 (1st Cir. 1993). 

If the court were to accept Florsheim’s contentions that “wildlife of 
Taiwan” includes parts and products of wild animals taken from Tai- 
wan, the following phrase in the Proclamation, “and their parts and 
products,” would be rendered inoperative. The court refuses to inter- 
pret the provision in such manner. Adherence to the principles of 
construction prescribes that the phrase, “and their parts and products,” 
may include products of Taiwan made from wild animals originating 
elsewhere. 


3. Import Declaration Requirements: 


Florsheim also contends that the Proclamation’s reference to import 
declaration requirements in 50 C.FR.§ 14.61 requires application of the 
definition of “country of origin” from 50 C.E-R. § 10.12 to the Proclama- 
tion. Florsheim observes that the President’s embargo applies to fish 
and wildlife products “to which, but for these prohibitions, the import 
declaration requirements in 50 CFR 14.61 would apply.” 

Section 14.61, title 50, Code of Federal Regulations, requires that a 
Form 3-177 be filed with the Fish and Wildlife Service when clearance is 
requested. For purposes of Form 3-177, “country of origin” constitutes 
“the country where the animal was taken from the wild, or the country 
of natal origin of the animal.” 50 C.FR. § 10.12. Florsheim contends this 
definition would govern the interpretation of the Proclamation, thereby 
limiting the embargo to products produced from wildlife native to 
Taiwan. 

These arguments lack merit. The Proclamation defines its scope, sub- 
ject to its other provisions, to products for which an importer would nor- 


1 Section 3371(a), title 16, United States Code, defines “wildlife” as: 
any wild animal, whether alive or dead, including without limitation any wiid mammal, bird, reptile, amphibian, 
fish, mollusk, crustacean, arthropod, coelenterate, or other invetebrate [sic], whether or not bred, hatched, or born 
in captivity, and including any part, product, egg, or offspring thereof. 
16 U.S.C. § 3371(a); see also 50 C.FR. § 10.12. 
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mally have to file a Form 3-177 under 50 C.FR. § 14.61. An importer is 
required to file an import declaration for “all wildlife imported into the 
United States.” 50 C.FR. §§ 14.52, 14.61 (1993) (emphasis added). 

The only exceptions to the import declaration requirements are pro- 
vided in 50 C.FR. § 14.62 (1993): (a) shellfish or fishery products im- 
ported for consumption; (b) fish taken for recreational purposes in 
Canada or Mexico, or game from those countries for which a Customs 
Form 3315 has been filed; and (c) certain wildlife products not intended 
for sale. The elk skin shoes clearly fall outside of these exceptions. In 
fact, Florsheim notes, “[t]here is no question that the importation of elk 
leather shoes requires the importer to complete and present a Form 
3-177 at the time of importation into the United States.” (P1.’s Mem. for 
Summ. J. at 21-22) (footnote omitted). Given this concession, the shoes 
constitute fish and wildlife products “to which, but for these prohibi- 
tions, the import declaration requirements in 50 C.FR. § 14.61 would 
apply.” 


4. Design and Purpose of the Proclamation: 


The court is required to construe statutes in light of their intended 
purpose, Wassenaar v. Office of Personnel Management, 21 F.3d 1090, 
1096 (Fed. Cir. 1994), namely to avert the mischief Congress has re- 
vealed, Platt v. Union Pac. R.R., 99 U.S. 48, 55 (1878). The duty of the 
court is to find the interpretation imbedded in the statute and thus har- 
monious with [the drafter’s] manifest scheme and purpose. Spencer v. 
Brown, 17 F.3d 368, 373 (Fed. Cir.), cert. denied, 1158S. Ct. 61 (1994). In 
discharging this duty, the court not only looks to the statutory language, 
“but to the design of the statute as a whole and to its object and policy.” 
Crandon v. United States, 494 U.S. 152, 158 (1990). 

The purpose of the Pelly Amendment and the Proclamation in partic- 
ular, is to prevent trade in endangered species, whether or not those spe- 
cies originated in the home country. (See Ltr. from Sec. of Interior to 
Pres., Sept. 7, 1993, at 1.) Congress recognized this need when it ex- 
panded the President’s discretionary powers under the Pelly Amend- 
ment from the ability to merely prohibit products made of wildlife taken 
from the offending country, to the capacity to “levy import sanctions on 
any product” from the offending state. High Seas Driftnet Fisheries En- 
forcement Act, H.R. Rep. 102-262(1), 102d Cong., 2d Sess. 11, reprinted 
in 1992 U.S.C.C.A.N. 4090, 4097-98 (emphasis added). 

The public notice of April 28, 1994 reveals the President’s intention to 
prohibit all wildlife products of Taiwan, whether or not the wildlife in 
those products were native to or had originated from Taiwan. The notice 
provides that “(t]he products eligible for the import prohibitions * * * 
cover wildlife specimens, parts and products thereof, that are products 
of Taiwan.” Proposed Import Prohibitions, 59 Fed. Reg. at 22,044. This 
is reaffirmed in the notice through reference to the Fish and Wildlife 
Service’s records indicating trade in wildlife products to be covered un- 
der the Proclamation totaled $22 million in 1992. Id. at 22,045. Of this 
amount, $17 million represented imports of products containing wild- 
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life that did not originate in Taiwan. (Def.’s Stmt. of Mat. Facts 17; Pl.’s 
Resp. to Def.’s Stmt. of Mat. Facts 9 1.) 

Florsheim’s proffered interpretation would precisely excise the very 
mischief the President sought to avert—to preclude Taiwan’s trade in 
rhinoceros and tiger parts and products. (Pres. Cert. at 1.) Taiwan has 
no native populations of rhinoceroses or tigers. (Def.’s Stmt. of Mat. 
Facts {| 2; Pl.’s Resp. to Def.’s Stmt. of Mat. Facts {1 1.) If Florsheim’s in- 
terpretation was accepted, the embargo would not apply to trade in 
these endangered species, although this is the Proclamation’s very pur- 
pose. The court finds this reading of the Proclamation unacceptable. 


CONCLUSION 


The court finds the language, design, and history of the Proclamation 
unmistakably define the scope of the Proclamation as encompassing 
products of Taiwan containing wildlife originating from other coun- 
tries. For the foregoing reasons, defendant’s motion for summary judg- 
ment is granted. 
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